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PREFACR 



The object of this book is to form, as conveniently as possible, an index to the 
cases coDtaining any points of law which have been decided in Tasmania up to the 
end of the year 1896, whether in the Supreme Court, Small Debts or Chamber 
lurisdictioiu- Tt should be borne in mind that it is the law as then decided, not the 



signified by the letters L.E., T.N., and D.T., respectively, ioa tew 01 uic cases, uw 
reference whatever is obtainable. 

In referring to the newspaper itself, the files for the days preceding and 
following the date of the case should be searched, as the date of the original cuttings 
have in some cases been found to be inaccurata 

It is hardly necessary to add that the report itself should in every case be 

turned up, as this book does not pretend to be anything more than a mere means of 

reference. 
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DIGEST OF T118MMI8H BUSES. 

1856 TO 1896 INCLUSIVE. 



{FoT the Reference at the end of e&oh Case, see PrefsLce.) 



■Account. — Actum for — general pafments 
wUMoKi direeHom—exHneHom of eartier items 
— eatt*. 

Where * sum of money belonging to a debtor 
hM been reotd^ed by a creditor withoat any 
direotion as to its application, and withoat any 
appropriation by the creditor except the carrying 
01 it to the general account, such payment is 
to be appropriated to the earlier items on the 
other side of the account : so where A. has a lien 
on B.*8 land, and receives general payments on 
B.*8 account, they must first go to extinguish 
this lien. Costs in an action of account are not 
necessarily given to the person in whose 
&vur the balance of account is ultimately 
found y but the Court will take into consideration 
the Conduct of the parties to the suit. 

Brown t. Browh, March 18, *64 (1.84). 

Action for against TruHtet^ see Trubtkb. 

0% ItUeitaey, see ADMINISTKATION. 

In Partnorship, see Pabtnebbuip. 

SettUd aceouid — when reopened, 

A Court of Equity will reopen a settled account 
where there is a mistake or error by which the 
account is in fact vitiated, provided the same is 
not of too trifling or unimportant a character. 
Where there was an error of £25 in an account 
prepared by the pit., and no action wss brought 
till 4 years aitcrvvaids, it was held that if the 
defts. would give an undertaking to pay this 
sum, which they admitted was due, the Court 
would dismiss a Bill to reopen the same. 

Otulbll v. Napieu, June 80, '71 (1.141). 

Administration.— Tf%0i» a» account %$ re- 
qwired of inteMtatet eetattH-pertonal repre- 
tentative to be present. 

On the death of J.F., intestate, M.F«, his wife, 
acted as executrix, de son tort, and also died 
intestate ; B., as creditor of both J.F. and M.F., 
took out letters of administration to her estate, 
and claimed to retain for his own demand to 
the exhaustion of the assets. On P. seeking an 



account of the assets of J.F.*, it was objected by 
B. that there was no personal representative of 
J.F. before the Court. Held, that the objection 
was good, and that where accounts have to be 
taken and the assets of the original intestate 
administered for the benefit of creditors, the 
personal representative of his estate must be 
present — ^this being the law before the Equity 
Procedure Act, and Sec. 81 of that Act, in* 
applicable in a such case as this. The Bill to 
be amended, and immediate administration to 
J.F. must be applied for by P. 

Patbrson v. Bbah wbll, Jan. 27, *62 (1.16). 

Ri4fht of nfpresentatsUive to sfte^bank 

draft $ent after intestates death— met assets. 

The right of a personal representative to recoTer 
in any action depends on whether the money so 
received would be assets in his hands or not. 
So, where the curator sued to recover a bank 
draft, payable to deceased, which had been sent 
from Angland after his death and received by a 
friend, who, knowing of his death, sent it back 
to the sender. Held, as the money represented 
by the bill of exchange could be assets only 
on the ground that the bill imported a contract, 
either with the deceased or his personal repre* 
sentative or else formed part of his estate ; and 
as the date of his death precluded either of 
these suppositions, that the draft was not assets, 
and the curator could have no action against 
the friend in respect thereof. 

Bccklaud v. Ellis, Aug. 81, 75 (1.169). 

~^—llight of foidom—^not prevented by appoint 
went of enrator — Intestates Estates Act, 17 
Vie., No. 4. 

Unless want of capicity is satisfactory proved, 
the widow has the rivht to a grant of letters of 
administration to her deceased husband^s estate, 
by virtue of 21 Ben. VIII., Cap. 5 ; and the 
appointment of the curator as administrator, is 
by 17 Vic, No. 4, Sec. 2, not to prevent letters of 
administration being taken out by her. 

In re Warq, Oct. 4^ '89 (1.397). 
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^86 Vuf^ No. 4, 8§e, 1— ^Wrtrfort jm^mmI of 

momS^M im kU hmmd$  evi denee noeoumry, 

26 Vic., No. 4, Sec 1, enables the Sapreme Conrt 
of Tasmania to make an order on the curator of 
intestate estates for the payment oat to persons 
entitled of monies in nis hands representing 
deceased's estate. The Coort need not reqoire 
legal proof of sDch claim, but maj admit it on 
any eridence which appears reasonable and 
snfficient. There most, however, be some 
eridence of a kind which can be leeally admitted 
as such : so where the QoloniaT government 
claimed a snm from L's estate, on the ground 
he was illegitimate, the only proof of which 
was a memorial to this eifect by his mother in 
England, addressed to the Secretary of State, to 
which was attached the namee of the clergyman 
of her parish and churchwarden, statinir they 
were acquainted with her and believed in the 
truth of her statement. The Conrt held this 
was not evidence, and the application was 
zefused on that ground. 

In rr LAVBifDBn, May 26, '68 (1.27). 

Powen of c%rator-~to he iued, leave of 

Court, 

The curator of intestates estates need not obtain 
the order of the Court or a judge to enable him 
to take proceedings at law or Equity, but all 
claims or demand upon the estate of a deceased 
person made against him must be by petition, 
and as to such claims he cannot be sued without 
the orders of a Court or Judge unless he chooses 
to waive that privilege. 

BucKLAND V. Ellis, Aug. 81, 75 (1.169). 
Next qfUn. 

When the relatives of an intestate were a cousin 
and the son of a deceased cousin. Held the 
cousin was next of kin, the other being one 
degree further removed, and unable to take by 
representation under Sec. 7 Stat: Distributions. 

In re Rioroav, May 21, '90 (1.404). 

^—^ApplieaHom fbr Wmi io he f¥i «a, see 
Practice. 
J^ re e mm ^ iion of death — 7 yeaire aiheence, 

AdminiRtration granted on the presumption of 
death after seven years and that deceased died 
unmarried and intestate. 

Inre O'Sullivan, Nov. 28, '62 (1.24). 

Crediior*M elatm. 

In the administration of a tradesman's estate, 
a creditor's daita may sometimes be allowed, 
although ooming in after time. 

QuioeAR V. AKDBRSoir, Deo. 6, '84 (1..292). 

Animal. — Dangertme-^eienter of matter — 
and eertant. 

Animals ferae naturae are kept at their owners 
peril secus domestic animals, unless the owner 
w aware of any vicious propensities.' Where 
T. was kicked by G.*b horse as O. was leading 
it along the road, the question for the jury, 
apart from that of negligence, was, did 6. know 
at the time of the acddent that the bo»e was 



dangerous? On appeal it was slwwn that, 
though G. did not know, his servant had seen' 
the horse kick before. Held, that had he been 
a servant kept for the special pnrpoee of looking 
after G.'s horsss, his knowledge would hav^- 
been his master's knowledge, out as he waa 
' only a general servant this inle did not apply. 

Tat lor v. Graham, July SI, '86 (1.828). 
Agency.-— see Pbihoipal and Agent. 

Appeal.^lVMi Supreme Court in it* dlaims 
to Oraute of Land Juriediotion^ see Claiiib. 

~^^From Land TUlee* Commistionere, see 
Rial Propertt. 

From deeieiom of Magistrate, see JUSTIOKS 

oi* THE Peace. 

Mining, see Mzkino. 

— — From Court of General Seseiont, 

A Court of General Sessions is an independent 
Court, and does not come under the Appeala 
Regulations Act, which only applies to summary 
convictiona by maffistratts. I^m a Court of 
General Sessionp, therefore, an appeal lies not 
to a judge in Chambers, but to the Supreme 
Court. 

In re Crowther, Jan. 27. '92 (App. C. 86). 

To Privy Couneil—wkere permitted hf 

charter of juetiee— judgment for an amount 
exceeding £i,OoO. 

An appeal to the Privy Council is allowed by 
the Cnarter of Justice, where the matters at 
issue are above the value of 41,000. Thia 
amount does not refer to the original sum 
claimed, but to the sum in respect of whicb. 
the judgment is given ; and where the amount 
given by the jury was under £1,000, an appeal 
was not allowed on the ground that another 
jury might assess the damages as over the 
£1,000. 

Overell v. Roeertsok, Sept. 10. '69 (1.116). 

Whtte v. Burrows, Ap^ 27, '96 (2.88). 

To Privy Counoil^amount under £1,000 — 

execution not etayed. 

Where a judgment has been given in Tasmania 
for an amount under £1,000, the Privy Council 
itself must be moved for leave to appeal, 
which is granted Under certain drcnmstancee- 
(L.R. 11, App. Ca. 660), and on certain terms 
(L.R. 8, App. Ga. 466) ; but execution will not 
be stayed pending a petition to the Privy 
Coundl for leave to appeal in a case where the 
Court cannot grant such leave. 

COMMEROIAL Baee V. JoEBB, Sept 26, ^91 (1.429). 
«i^Ib Privy Couneil-'^here amount exceeda 

£1,000— «XM«t^9f». 

In appeals to the Privy Council in cases where 
the amount exceeds £1,000, the general coune 
adopted in Tasmania is that the Oonrt will not 
suspend execntion, but will allow the s ncoe s s 
ful party to proceed with execution on giving 
security to provide for the judgment beins; 
reversed. 

KiOEOLAB V. HowBLiJB, Mar. 14, '92 (1H88). 



— -Ih Privp CatmdU—Hme within wkwh leave 
mat be appM^/air, 

14 'days are allowed in which a petition to 
appeal most be filed in accordance with the 
CSttrter of Justice. 

Ih., Dec. 11, >2. 

DismUMol — ooiit. 

Where an appeal is dismissed, bj reason of 
preliminary objections as a general rale, costs 
are not allowed. For an exceptional case, see 

Sarobant v. Sobkbk, Not. 7, *71 (1.144). 

Apprenticeship.— 3r0 action lies an death 
of parties in respect of. 

Apprenticeship is a personal tmst, and deter- 
minable by the death of either master or 
apprentice. No action, thertrfore, lies against 
the e;:ecators of either of them for bre«^ of 
ooTcnant, in the eyent of their respectiye deaths. 

DUMPHT ▼. Orowthbr, Sept. 16, *69 (App. B. 48). 

Arbitration and Award.— i4war<i? snb* 

jeet to a special ease — arbitrators powers 
extinf/uuhea by his award. 

Where after reference to arbitration the 
arbitrator made his award, sobject to a special 
case to be stated to the Supreme Court. Held, 
as he had not indaded the special case in his 
award, that, on signing the award, he became 
functus offieio, and could not af terwartls state 
a special case or do any other act as arbitrator. 

Shaw t. Dionet (D.T.), I>ec. 26, '96 (2.60). 
Auctioneer. — Under Licensing Aet^ see 

LlOltM8INO. 

WofrraiUy ef TUle by—and by seller that 

the goods are his oten. 

An auctioneer, who in good faith, sells goods by 
auction without disclosing the name of his 
principal, impliedly undertakes that the 
bnyer will have a good title to them, and will 
be liable to re-imburse buyer, if deprived of 
them by a defect in the principars title. 
Held, also (for the first time dir^tly over- 
mlin|; Morley v. Attenborough, 8 Kxc. 500), 
that m an ordinary sale the seller is understood 
as affirming that he is owner, and consequently 
is bound to indemnify the bnyer if he is 
deprived of his bargain by the true owner. 

Bill ▼. Shsbhan, July 5, *8l (2.98). 

(See now, Sale of Ck>ods Act, 60 Vie., No. 14, 

Sec. 17). 

Bail, see Criminal. 

Bank. — Cfnminal proceedings under private 
act — does not deprive a manager from suing in 
person. 

By Sec. 10, Bank of Tasm. Act, 18 Vic, No. 22, 
all criminal proceedings by and against a bank 
may be instituted in the name of one of its 
public officers. Where the charge on which a 
warrant was issued was in the name of £., with- 
out it appearing, he was a bank official, and it 
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was sought to ezense tfieWnk of any liability ^ 
whe^ subeequently s^ed for malicious prose- 
cution. It ^ras held,' op the principle that in 
construing Acts of Parliament, the snbject is- 
not to be depriyed of his common law rights by 
nierely permissiYe language in the statute, that 
this merely conferred on the bank a power 
which was optional, isind still left K. the right to 
set the criminal law in motion in the ordinary 
way. 

Evans y. Wabd, Not. 28, '81 (1.291). 

Bankruptcy.— 34 Vic., Nv. »•_»— S/v. 76^ 
amm^dment of affidavit— rules 119, 150— ig^ 
davit of, bank manager-debtor m summons, 
subse^^ueut to commencing twi ion— letters sub* 
s^juent to writ in bankruptcy proceedings. 

Where an affidavit did not give deponents name 
in accordance with rule 150, or state what facts 
deposed to were tnchin his knowledge (r. 149)» 
Held, it was not to be rejecteTi by the Court, by 
Tirtue of Sec. 76, whereby no proceeding is to be 
invalidated by reason of any formal defect 
or irregularity, unless substantial injustice in- 
capable of remedy has been done. Where a 
bank manager's affidavit merely set forth that 
F. was justly and truly indebted to the bank 
for the sum of H — , on his current arcount. 
Held, although it had been better if he had 
deposed from his own knowledge, yet looking 
at ' his position and means of knowledge, his 
evidence was not inforinal and could prove 
F/s indebtedness. Commencing an action is 
no bar to taking out, subsequently, a debtors 
simimons, as both may pend at the same 
time between the same parties for th<> same 
sum, and the latter is not an ataise of 
process of the Court. And where letters 
were written demanding payment, and a writ 
issued, held the latter did not render former 
nugatory as efforts to obtain payment upon 
issue of the writ. 

En pto. Flsxmobx (T.N.), Dec. 13. OO (1.41o). 



Vic, No. 82 — sec, Bi^voluntartf settle* 
ment after musrriago-^ft of money not a. 

A general gift of money is not a .<3Cttleroent 
under the Bankruptcy Act, and where a husband 
spent money in bnilding houses on his wife's 
land, and there was no evidence of his itiKulvcncy 
at the time of building. Held, it was not a 
fraudulent settlement, as it must be bbcwn, not 
that the money might have been, but that it 
was in fact obtalnecf from the husband with the 
intent to defraud his creditors. 

In re Wkst, Jq^ 28, '88 (lil78). 

Sec 84 B.A. is not retrospective. 

In re Watbrhousb, Aug. 29, 71 (1.148)« 

84 Vic.f No. Si-'^ee, SB— iVauduleui prefer^ 

enee — aeeeptanee by debtor — pressure by 
creditor— motive of the transaction, 

P., being a debtor to W., sold his business in Aug. 
to B., and repaid W. by giving him acceptances 
drawn by P. on B.; P. was adjudged bankrupt 
within three months, and It was shewn that at 



the tuna of repayment W. knew he wis in 

•difficulties and had preMed to payment. Held, 

t^t this amounted to a fraudnlent preference 

«nder Sec. 8ft of the Bankmptcy Act, and wae 

STcmed by the decision iaempte, Griffith, L.B. 
, CD. 6il, that the fact of premiie by W.« 
was immaterial, as also the fact that preferment 
•of W. was not the sole motive of the transaction. 

Ill r« PBUkiNS, Jane 2/'84 (S.101). 
34 Vie., Ab. 82— «ee. S^^firmuUdetUprrfm- 

l¥here D. bronsht an action for money lent 
:and adTanced as guarantee, shortly before the 
iDsoWenoy of M., judgment going by disfanlt 
behind the back of the other creditorB. Held, 
that this did not come within the principle that 
•a sorety can come to the Coort to compel the 
principal to indemnify and that the judgment 
•coald not stand as being frandnlent. 

HOBKIRK T. DATIDSOir, Aug. 29, *66 (1.84). 

Fraudmhmi j » r *fsr — o» bill 4^ taU aver 

wkoU Hoeh—pre^xieting tUht. 

If a trader, in embarrassed or insolvent dream- 
•stances, ezecaieit a bill of sale of sabstantially 
his entire stock and effects, in whole or in part, 
lor a pe-exisUng debt, the necessary operation 
of which, if acted on, woald be to stop his trade, 
or defeat or hinder the general body of his 
creditors, by trustrating their pro rata division, 
this amounts to legal fraud within 3 Vic, 
No. 1, Sec. 19 (since repealed). 

In re Dxan, Sep. 28, '89 (1.117). 

34 Vir„ No. 32— J00. SS—proteetion inepUe 

of hankrupUg — eeisMre^wkat is neeeuarf to 
^ionUitute—nkere delivery of writ inefficient. 

Something more tban mere delivery of a Writ of 
Bzecution to the bailiff is necessary to constitute 
a seizure under the bankruptcy law. To claim 
to be a 3ecur5*d creditor, some overt act is 
necessary to shew the writ is intended to be 
operative. B. recovered judgment against F., 
4ind issued a Warrant of Execution on March 10, 
registered judgment on March 14. but did no 
more than issue the writ to the bailiff, telUnfr 
him not to execute it. F. was adjudicated 
bankrupt on March 29, his bankruptcy dating 
back to February ^. Bankruptcy Act, Stc. 88, 
protects an execution in good faith by seicure 
-without notice. Held, as above, this was no 
seixure, and Uiat if the warrant could not take 
priority by Sec. 88, registration oould not give 
it this effect. 

In re Fiathirstovv, June 1, *98 (1.462). 

E»pie. Collins, Kov. 22, 72 (1.149). 

14 Vie.^ Ne 82— «v. 88, see SBC. 113, in re 

BUBTOV. 

14 Tie.<t Ne. 32— ««?. ^^—diteoxery of hank- 
rupte property. 

Sec 89, Bankruptcy Act, empowers those 
interested in a case, to seek to obtain any infer, 
mation possible relative to the bankrupt's afEairs 
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as applied to his baqkraptf^. Under this Sec. 
it was held that a bankrupt should, explain 
under what representations he hsd borrowed 
money. 

In re Fonn, Mar. 7, *92. 

34 Vic, No. 32~««. n%^liqnidati4n^ by 

arrangement— etmnet interfere uyith a prior 
emeeutien. 

When a writ oififa had issued upon a lodgment 
under £50, and subsequently a petition for 
liqukiation under See. 112 was preKnted, the 
sheriff selling under the /K fa after notice of 
such petition, and satisfying the judgment 
creditor ; the sale was upheld, on the ground that 
the general creditors took, subject to the prior 
execution creditors' right to be aatisfied, and 
that there was nothing in the Act to take thia 
right away. 

In re Block, Avg. 29, 71 (148). 

— —BeaiHratien of eempoeitian under eee. 113 
"M.W.P.A.j 1890, see. 6. 

A creditor's resolution has no raloe until regis* 
tered. W. being bankrupt, a composition was 
agreed to by his creditors on September 15, 
confirmed on the 29th, but incapable of registra- 
tion till October 2, and therefore by Sec. 113, 
valueless till then. On a sumnions by C, brought 
on September 20, under the Married Woman's 
Property Act, 1890, Sec 5, to secure by execu* 
tion the value of building materials of W., with 
which be had built on his wife's land ; the land 
was^ valued by the judse, the wife ordered to 

Cij her husband's debt to C, or in default, the 
nd to be sold in payment thereof, In con- 
formity with Sec. 5 ; C. not being bound by 
the unregistered resolution. 

Crisp v. Walkbr, Oet. 10, '98 (11.11). 

34 Vie.. No. 32— xr^. n3'-compfleiti4m with 

crtHitori — haMtd on jndgee equitable discretion 
— Act of hankruptcy— notice of— protection^ 
by eec. 88, tfivtn to eeiiure without noti^jc—^ 
eiw rnQntlm lapne. 

B. filed a petition for liquidation on February 
8, and a composition was agreed' to on March 4 
which subsequently failed. No further action 
was taken by his creditors till September 30, 
'^more than six months from his petition, and in 
the meantime G., who had notice of B.'s com- 
position^ obtaintid juHfnnent against him on 
fc^epterober 24, and levied on September 27. An 
injunction was sought by the general creditors 
to restrain 6. from selling, on the gfound that 
as the bankruptcy dates back to the original 
Act, Q. had notice and could not be protected 
by i^ec. 88, which 8ec. protects a person if at 
the time of levying he had no notice of any Act 
of Bankruptcv committed by the bankrupt, and 
available against him for adjudication. By Sec. 
5, no person is to be adjudicated bankrupt unless 
the Act of Bankruptcy has occurred within six 
months before the petition for adjudication, and 
though B.'s petition was an Act in bankruptcy, 
it was not available for adjudication by reason 
of the six months lapse. Sec. 118 gives the 
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Court power to adjudge a debtor a bankrupt, 
where a previous oompoeilion has failed to do 
justice to the creditors, and this power may be 
exercised more than six months ^m the filing 
of liq nidation petition (Charlton v, C, L.R^ 6 
CD. 52). Held, that the ca^c of Charlton y. C. 
shews that adjudication, under Sec. 113, is based 
on the judge's equitable discretion, and not 
on the Act of Bankruptcy, and that as B. oould 
only poesibly be adjudicated bankrupt under 
8ec. IIH, there was vo Act of Bankruptcy of 
which O. could have had notice, and that his 
daim would, therefore, prevail. 

In re Burtoh. Oct. 7, '87 (1,864). 

'^•^CompimtioK; — creditor taking over astete 
and agreeing to pay himitlf a proportion in 
the £, see Escrow. 

C^nnpoeition— creditor to pay kimiel/. 

A composition deed, entered into between a 
bankrupt and one of his creditors, whereby the 
latter undertakes to pay the other creditors so 
much in the pound and take the same himself, 
would be unenforcible as regards the payment 
to himself, secus if he merely agreed to accept 
80 much in the pound. 

JONSS ▼. Paoi, OcL 4, '87 {IMS). 

Mule* 25, 26 — warrant of attorney. 

Warrant of attorney, prescribed by the laws for 
the relief of inRolvent debtors (3 Vic, No. 1, 
repd.) differ from, and form an exception to 
ordinary warrants of attorney (1 and 2 Vic, 
c 110. Sec. 87, declares that such shall not be 
secret warrant of attorney, within the meaning 
of 3 Geo. IV., o. 39). Rules 25 and 26 of the 
23rd April, 18o<>, requiring the filing of warrants, 
do not therefore apply to those executed in 
pursuance of 3 Vic, mo. 1. 

HoBKiRK T. ISAACR, June 27,'71 (1.140.) 

Ifule 48. Metting aHde lease—proper oomr$e 

'■^bankrypfg admie»ion not evidence against 
3rdperMn^ notice necessary — rule as to costs. 

Where a commissioner in bankruptcy declared a 
lease, valued by him at £600, made by the 
hanlmipt to be void. Reld, although he had the 
power to do so, it was his duty to stay his hand. 
It being aquestion where the rights of 3rd persons, 
not parties to the bankruptcy were concerned ; and 
the property being worth £500, it should be dealt 
with by the ordinary tribunals. That the proceed- 
ing to set aside the lease were irregular, Bank- 
ruptcy Rule 48 being disregarded ; and that a 
statement made by a bankrupt at his public ex- 
amination may be subsequently used against him 
as an admission, but not, as here, as evidence 
against a third party. Jurisdiction to set aside 
a deed should never be exercised unless all 
parties have notice, and before costs could be 
given against appellant, he must have notice. 
Althongh appellant was suocessfnlf he was 
given no costs as no misconduct had been proved 
against respondent. 

in re Fbbkch expte* 8}*ITHIRB,J«1y 7, '86 (1.8S1). 



Acts of Sanhmptcy-^-omission of **vriih 

intent to defeat, etc."—8er»ioe wnder Rule 63.. 

Where two Acts of Bankruptcy were alleged 

(1) That the debtor had, fvith intent, to defeat 
and delay his creditors, departed from Tasmania^ 

(2) Ihat the debtor being a trader has 
departed from his dwelling-house, or other- 
wise absented himself. Heki, the latter 
was not an Act of Bankruptcy, decause it 
omitted the words *' with intent to defeat and. 
delay his creditors," the omission being of sub- 
stance and not of form, and that it must be 
struck out. This being so, service jrhich had 
been made in accordance with Rule 62 waa 
wrong. Service under Rule 63 being the right 
one ; adjudication annuUed. 

1% re Sharp. 

Rule 2\2— notice qf second general wieeting^ 

Rule 212 and Schedule No. 102 requires a seven 
days notice in the (Gazette, of second general 
meeting of creditors. A six days notice waa 
held insnfftdent. 

In re QowSB, July 18, *84 (2.100). 

Qomposition— debts tondered and unobjected 

to. 

When in bankruptcy, debts are tendered to the 
trustee and unobjected to, such debts must tell 
in the calculation for composition, and are to 
be taken as proved, and allowed until altered. 

In re WfllTK, Jan. 29, 70 (1.120). 

Composition — creditors meeting — tim&-» 

promies. 

A meeting of creditors, held one minute before 
the time appointed for it, is irregular,* and if 
objected to will be nullified, and although one 
may have power to hold proxies, and vote 
and speak in respect of each, semble, if 
this is abused or misused the Court will annul! 
the meeting. 

In re Hktwoop, Ang. 1, *92 (A'pp. C. 44). 

EnqUsK creditors — administration by 

Trustee in Insolvency in Thsmania, 

Prior to his banlcruptcy in Kngland. P. had 
shipped machinery to Hobart An order was 
made in Tasmania upon an application in 
Chambers, supported by affidavit, by hia 
Bnglish creditors under the English Bank- 
ruptcy Act (33 Vic, Cap. 71, Sec 74) fot 
administration of his estate in Tasmania, and 
sale of bis property there, the Registrar of the 
Supreme Court acting as Tmatee fai Insolvency 

In re Fill, Nov. 10, '84 (2.102). 

EUoHon deposit — fSruste e sp eci al appHcth 

Hon, 

To get possession of the election deposit of a 
bankrupt candidate, in the banda of the 
returning officer, the trustee ia insolvency 
cannot proceed except under the direction . o£ 
the Court, and must make a special application 
for an order directing him to take possession, 
of the money. 

In re St. Hill's Dipobit, Ap. 24, *90 (1.408).. 
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Konm in the hand! of a Registrar cannot be 
attaded. 

RusetLL T. 8a TILL, Feb. 21 

CfnumrMfOoman,9eB IIISBIKD WOMAK. 

Bill of E,lDChSLnge>— Difkanomr of—nntiee 

In the case of a dishonoured Bill of Rzchange, 
A.*8 sabseqnent promise to pay. cures the want 
■of notice of dishonour. Thii waiver of 
notice should be specially pleaded, but is 
amendable. Where, howerer, on being sued 
upon a dishonored bill, O. pleaded he had 
received no notice of its dishonour. Held, that 
as on his own showing he had no funds in the 
hands of his drawee, or reason to believe he 
would accept the bill, he was not entitled to 
such notice of dishonour as he could not be 
prejudiced by the notice not being given him. 

Crottt v. GArFNBT,Nov.86, '87 (1.861). 

'^-^-Reneioal— acknowledgment under State of 
Limitatiane— Foster «. Dawber dutingnUkgd, 

In an action for money, due on an account 
stated, the claim rested on a Bill of Exchange 
dikted 1873, which had been renewed within six 
years of the action. For the defecce, the 
Statute of Limitations was relied on. and 
Foster v. Dawber, 6 Exch. Rep. 839, was cited 
^8 authority that the renewal of a Bill of 
Exchange does not import a promise to pay the 
original debt, but creates a new one, and is, 
therefore, not an adknowledgment within the 
BUtute. Held, that the fact of a Bill of 
Exchange being a renewal of a former bill, 
did not render it any the less an acknowledg- 
ment of money 4ae from acceptor to drawer, 
and that tlie decision in Foster v. Dawber was 
due to the peculiar facts of the case, and was 
not an authority for the proposition it was 
cited to establish. 

Browkbll v. Barrett, July 6, '81 (1.217). 

Bills of LaidinZ.^TyJtere ffiren om a 
security — holder oound to aeconnt to the 
dratoer, 

C. gave two Bills of Exchange to 6. in pay- 
ment of a cargo purchased from him. To 
secure their acceptance and payment, C. handed 
O. the Bill of Lading, which O. afterwards sold 
to the Bank, who had notice that it was a 
security for the acceptance of the two Bills of 
Exchange. On the dishonour of the bills the 
Bank sold the cargo under the Bill of Lading. 
Held that although a Bill of Lading passes the 
legal title to the caigo to the holder of the bill, 
as in this case it was originally merely intended 
as a security it preservoci this character when 
it ffot into the Bank's hands with notice, and 
aluiough the latter only dealt with 6., it was 
bound to account for the sales to C. as Trustee 
•of a possible surplus. 

Caps v. Barclay, Aug. 81, 75 (1.170). 



Bill of Sale— 22 Vie., No. 4. See. . ... 
^ dUion to he u)ritien on the bill — agreement 
to five time. 

A. being indebted to B., gave him a Bill of Sal^ 
for the amount dne payable on demand, and at 
the same time gave him his acceptances for the 
same amount payable by instalments. There 
was also an agreement that A. should have time 
for the payment of the principal sum as stated 
in the Mils. Held, that this agreement was a 
condition which should have l^en written on 
the bill before refristration, failing which the 
bill was void. Nor is there any diflerenoe 
between an agreement made before or at the 
same time as the giving of the Bill of Sale, if 
nnregisterod. 

Ftsh v. Rogbrs, Dec 21, '86 (1.889). 

22 Mo., Nid. 4, See. 2 — eondition or 

df/easanee to be on the bill — collateral 
eeeuritff—when bill not varied i« no eondition 
or dtfeoMinoe. 

A Bill of Sale was given in which it wa« recited 
that it Rhoukl be collateral to a charge on 
certain land to secure the same debt, which 
chanre was then made reciting that it was a 
colIaterMl security to the Bill of Sale. The 
char^re diJ not vary the Bill of Sale, or affect 
it in any way except that payment of the one 
should operat.e a!> payment of the other. 22 
Vic, No. 4, Sec. 2, requires any condition or 
defeasance to be written on the Bill of Sale, 
failing which the latter is invalid. Held, as 
payment of a debt is nob a defeasance thereof, 
that the charge could be considered neither as a 
condition nor a defeasance, but only as a 
collateral security, that 22 Vic , No. 4, Sec 2, 
did not apply, and that the Bill of Sale was 
valid. 

Olomraoow v. Glabcott. Aug. 3, '98 (2.6). 
overuUng — 

Walter v. Hbttb, Oct. 28, '92 (1.453). 

31 F/r., No. 14, See. 4— 1« what ea^es are 

Regietercd JBilU good ogatMt Tntetee in 
Insolreney, eren ifgood/t remain in grantor* e 
poMMeuion — what it eontempordnetm* payment 
or trawt/er. 

C. gave a Bill of Sale to 6. over his chattels for 
£300, which was registered. On default by C, 
G. seized the chattels, and advertised them for 
sale. Un C.'s request the sale was put off, and 
on C.'s executiDg a fresh Bill of Sale for 
continuing his security, G. nuMie him a further 
advance, and 0. received back his chattels, the 
money secured by the first bill being part of 
the money secured by the second. Held, that 
the withdrawal of G. from possession taken 
under the first Bill of Sale, at the time he 
obtained the second Bill of Sale, did not 
amount to a supply of goods by G. contem- 
poraneously with the execution of the latter 
within the meaning of 31 Vic. No. 14, Sec. 4, 
and was not valid against the Trustee in 
Insolvency. 

Ex pie. Grirx in re Crocker, July 2, 72 (1.1 17). 
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Vie*, No* 14, S^, i—¥lmnk ekeque-'Cne 
troMtaetumr-Hsentemporanoaui payment, 

Oontemponuieoui payment and tnuiaference 
•of the goods is reqnued by the Act, but so lonfr 
4tf there is only one transaction, and it cannot 
be separated into two or more this ia con- 
temporaneous within the Act. T. advanced 
money to W. on security of a Bill of Sale, 
bat as W. wanted to include machinery held on 
time payment terms, at the time the Bill of 
Sale was executed a blank cheque was given 
to T.'s agant to be filled in for the exact amount 
due to the noachinery vendors. When the 
amount of discount was ascertained, this was 
4one. Held, as the whole amounted to one 
tnuuMfcction only, and was indivisible, this was 
•eontemporaneons payment and traosference as 
requirea by the Act. 

In re J. Wintbb, Sept. 13, "90 (1.407). 

66 F/<?.. No. IS— complete tranrfer by delivery — 
canuvt be given over UHfhoni wool — may 
ttperate at a grant of an equitable interest — 
rtgistration-^oseeeHmi within 31 days, 

B.. a farmer, being indebted to the T. Company, 
agreed in writing, on Oct. 5, to sell them idl 
his incoming clip of wool to be paid for at the 
time of delivery. He acknowledged receipt of 
£2j(2 as part payment, and gave the Company 
the power if necessary to enter on bis premises, 
shear the sheep at his expense, and keep the 
wooL On his bankruptcy, the Company entered 
on Nov. 2, and sold the wool. The question 
arose whether this agreement was an un- 
registered Bill of Sale. Held, that as the Act 
only applied to personal chattels as Were 
capable of complete transfer by delivery at the 
date of the bill, it could not apply to unshorn 
wooL Held, also, that the g^nt of wool 
growing on sheep in the grantor*s possession 
may be the subject of a grant at law, and that 
the agreement passed an equitable interest to 
the (k>mpany to which the l^ustees* Estate was 
sabject, and that had this been a Bill of Sale, 
as against the Trustee, possession having been 
taken within 31 days did away with the 
necessity of registration. 

In re Bastabd, Hay 11, '95 (2.41). 

G rowing crops unsevered — receipt may be a. 

Where a Bill of Sale was given over certain 
stock, furniture, and growing crops which were 
nnsevered Held the latter could not be the 
subject of a Bill of Sale as being incapable of 
complete transfer by delivery at ih% date of the 
bilL A 'receipt may be a Bill of Exchange 
under the Act, whether it is so or not depend- 
ing on tlie circumstances under which it has 
been given. If a document is intended by the 
parties to be part of the bargain to pass the 

J)roperty in the goods, whatever may. be its 
6rm it is a Bill of Sale ; if the bargain is 
<x>mplete without it, and the property passes 
iodepaidently thereof it is not a Bill of Sale. 
•«ven although the goods are allowed to remain 
:in the sdlers possessioB. 

DAijr T. doAKLON, June 17« *^ (2.44). 
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Receipt « Bill ef Sale— question of fact— 

where not so hM, 

T. was a tenant to J., and his rent being in 
arrear, J. entered personally, and seized as 
distress farming stock. These he sold to L„ 
who, by writing, leased them afresh to T., 
the chattels remaining the whole time in 
the farm. The receipt given by J. to L. 
acknowledged having sold the stock to him in 
consideration of his having paid T.'s rent. 
On T,*s bankruptcy, it was contended that this 
receipt was an assurance within the Bill of 
Sale's Act, and should have been restored. 
Held, that the taking of goods by J. in satis* 
fiK^ion of his rent, without any legal form of 
distress, would be good to pass the property in 
them, if the tenant consented. That the fact 
of T.'s having taken a lease over them from 
L., proved his consent or affirmation. Whether 
a receipt amounts to a Bill of Sale was a 
question of fact, and that, in this case, as L. 
had become owner of chattels which had been 
seized bonajide, without any obligation to lease 
them again, the fact of his having done so did 
not make it an assurance under the Act. 

Oahbhon v. Liddlb, May 25, '98 (App. C. 63). 

^^—Possession under — abandonment — intention. 

The C. Company, under a Bill of Sale, entered 
L.'s hotel and seized his chattels, M. being left 
to retain possession on their behalf. R., who had 
issued a writ otfifa against L.'s goods, had 
also obtained an oider for commitment under 
the Debtor's Act against M. M. had R. 
arrested, and remov^, and dispoisessed the 
company by putting a baliff in. As soon as he 
could get bail, M. returned, having been absent 
20 minutes, and continued in possession with 
the baliff. Held, that there was no abandon- 
ment of possession by the company, M.'s absence 
being a short temporary one, created by urgent 
necessity, and undertaken animo retertendi. 

BUMPFF v. IiBH, Ap. 15, 'SO (1.402). 

Building Societies.— See Income Tax 
and B£AL and P£R8. Estate's Dutt. 

Carriage Duty Aoi.—Ofonership wMst he 
proved under. 

On an appeal from a conviction nnder the 
Carriage Duties Act for keeping and using a 
carriage without having been duly licensed 
nnder the Act Held that the duty imposed 
by the Act is only payable by propiietors of 
carriages and hirers for a year and upwards^ 
and t£it in proceeding for penalties under the 
Act it is necessary to prove ownership. 

Caxbbon f. Jean, July d, ^ (1.57) 

Case Stated.— When two parties agreed to 
have a case stated and act upon it, Uiey are 
bound on the case as stated, whether or not 
they had power to stajte it in the first instance. 

Bee Mumie, Kt. Bbid Oo. y. Jobnbon. 
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Chorcb of England.— air«e^« 4m ekmrfe 
-^lititMa r0roeai(l», 

A Bishop*! lioenae to a Ommte in charge^ as 
iJso to A Cmate, is reTocable mt the pleaiiiire of 
toe Bishop ; nor need he before disdtai^ng his 
Cmate first prosecate him under the Bociesi- 
astical or Incumbent's Bemoral Act. 

ToPHAM y. MoBrreoMiBr, Nor. 14, "96 (2J>4). 

Church of Scotland.— Am power to 

dooido on its ruleSf kut oanmot ei^oroo 
semtotute. 

A Presbytery (and any other religious or 
lawful association) has, nAthin its proper scope, 
power to decide as to the violation of its rules 
Dy its members, and also determine the penalty 
therefore, but it has no power to enforce its 
sentences, and an interlocutory injunction will 
be granted to restrain them from so doing ; as 
where 8., in consequence of his deposition 
from the ministry, was forcibly preTented from 
entering his church. 

8TORII v. Whitb, July 2, *64 (1.57). 

26 Vie., No, M—State aid distribution— 

Presbytery no power to take aioay salary 
Mnaerm 

In a suit by S. against A. as the goyeming 
authority of the Church of Scotland in Tas- 
mania, to enforce payment of his salary and 
allowances under 26 Vic, No. 17. The State 
Aid Distribution Act, thn defence raised was 
that he had been deposed by a duly-constituted 
tribunal armed with powers for that purpose, 
and was no longer an object contemplatea by 
that Act. Held that the case fell within the 
decision in Long v. Bishop of Capetown, 11, 
W.R., 900, aod that thoagh 8. might have been 
properly deposed by his Church (whose deciuon 
the Courts of Law would enforce) the former 
had no power to take away his salary. 

8T0RIR V. SIMSOK, Aug. 8, *66 (1.80). 

(C/l this case for the legal status of the 
Church of Scotland in Tasmania, and the 
constitution and powers of its governing 
ibly.) 



Vie,, No. %(^^CimmuUtimi of State Aid 
Act — debentnres under — discretion of the 
Ckurch ia disposing of—non-inter/erenoe by 
Zato Oinirts. 

A suit was instituted by S., a Presbyterian 
minister, praying that the Court would rescind 
a resolution pasMd by the Church of Scotland 
in Tasmania, whereby, it adopted the rules and 
forms of the Church of Scotland in Victoria. 
By this resolution, it was alleged, a fundamental 
change in the character of the Church of 
Bootland in Tasmania arose, which would cause 
the forfeiture of the right to receive S.'s salary 
from the Colonial Treasurer, and the income 
arising from the debentures belonging to the 
Church issued under the Act for the commuta- 
tion of State aid. On demurrer for want of 
Equity, held the Act of the Presbytery would 
not a^ect the duty of the treasurer of pay- 
ment to the debenture holders. That by Sec. 
7 of that Act each Ohorch had a discretion in 
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the dlapoial of aaoh debentnTes, which oool^' 
not be mteitoed with by the Gout, nor sra»- 
it the province of the Court to diacuss theo* 
logical questions apart from civil rights. 

Btoeii v. Gabdnir, Kov. 10, 74 (1.64) 

CAiul see neset ease.) 

'-^■^Meotian of Elders — eustom ^- spiritual 
functions of Presbytery 7^ debentures under 
83 H0., No. 3(». 

Where a suit was brought to declare an electioiL 
invalid for not conforming with the strict 
Scotch law, and it appeared that the Church of 
Scotland in Tasmania is governed by the same 
laws as the Church of Sa>tland itsdf, modified 
only by local circumstances and usage; that 
in Tasmania, for the first 25 years, it had been 
the habit of the congregation to elect Sldera 
irregularly, but for the last 18 years the regalar 
practice had been uniformly adopted. Held, 
the Court would not compel the resumption of 
the irregular practice after the necessity for it 
had ceased ; and the election avoid^^ in con- 
sequence. The Presbytery being an e^eai- 
astical assembly, exercising chiefly spiritnal 
functions, the Court cannot interfere with its 
Acts unless a temporal right is involved. So 
the grounds of the above decision were that 
G. alleged he was entitled to remuneration 
under the State Aid Commutation Act undeE 
which the Presbytery are trustees for the 
proper disposal of the debentures thereunder. 

Gbllib y. BuooR, Nov. 8, 77 (1.197). 

Claims against CroiKrn Act.--j3Jl^r 

No. 1 — claim against Col' 
fPrm.. No, 10 . See. 19. 

When under the Crown Redress Act a sup- 
plication WAS made to the Small Debts Court 
to recover by way of damages against the 
Queen, because the Collector of Customs with- 
held delivery of certain goods imported by W.,. 
until he paid the amounts of duty clidmed. 
Held, that the supplication would not Ue, 
because the importer had privileges under Sec. 
19, Custom Duties Act, which he was bound 
to take before he could proceed nt law. 

Wabs v. Qubbn, Junb 9, '98.(App. C. 58). 

Claims to Grants of Land Juris- 
diction.— A^cr appeal to Privy Council. 

From the decision of the Supreme Court in 
Tasmania, sitting in its Claims* Jurisdiction, 
there is no appeal to the Privy Council as of 
right 

In re Asa Mosb, June 12, '95l[£44). 

Nor is there an appeal to the Privy Council as of 
Grace, as the action of the Court in this juris- 
diction is not judicial, and therefore does not 
attract the perugative of the Crown to grant 
appeals. 

Moss V. Parkbe (2.78). 

Timsh Newspaper, London, Mar. t, '96. 
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An applicatioa for a gnat of land under the 
GUiniB' Jnzisdictioa is a proeeeding in a Court 
of Competent Jariadiction, so as to prerent a 
csTeat nnder the Beal Frup eity Act from 
lapsing, see B.P.A., Sec. 84; 

A grant of land once made cannot be 
questioned, except in the ease of fnuvi in 
obtaining the same. Bo where M. clmmed to 
be entitled to a reveraionaiy interest in a grant 
on the expiration of a life interest, on it being 
held that it was the fee and not a life interest 
that had been granted. Held, also, that 
he had no laeut standi before the Conrt in 
its Claims* Jurisdiction. 

In re Asa Moss, May 8, "95 (S.41). 

Court i* claim f— incompetent to deride on 

fueetione ofeatrat under M,PJL. alt e ra tion 
50 Vu.,No.^,aec.2\. 

In questions relating to nngraated lands of the 
Crown, the Court sitting in its Claims' Juris- 
diction is ocly competent to decide where there 
is an application for a grant. So where a 
person had an interest in the land sufficient 
for him to caveat, but not enough for him to 
apply for a grant to himself (ss a mortgagee 
caveatiDg his mortgagor on the latter's attempt- 
ing to bring the mortgaged land under die 
R.P.A.) The Court in its Claims* Jarisdicdon 
may express an opinion, but cannot adjudicate 
on the caveat ana the mortgage. 

Hart y. Pbovs, July 25, '83 (1.278). 

(Badger*B R.P. Digest, No. 84). 
Bat see now 60 Via, No. 8, Sec. 2L 

Injunction to reetrain apptieatien for 

grant — under 20 ytart preeeription—prinei' 
eiple» of decisions. 

Bare possession of Crown Land for less than 
20 years does not entitle a person to an 
injunction to restrain another from making an 
application for a g^nt of that land. In such 
a case the only course for the occupier is to 
apply to the Court in its Claims* Jurisdiction. 
AppUcation to the Land's Titles Commissioners 
for a grant of land, or to the l*ourt in its 
Claims* Jurisdicdon, are determined . upon 
equitable principles. Where land has been 
already granted, and an application made for 
a certificate of title, stricter law prevails. 

Stewart v. Psons, '82 (1.267). 

Codlin Moth. --52 ft>., No. l^-^Wkm 
Colleetor may sne^omisHon to advertise 
period for which collected. See. 57. 

IVhen a rate under this Act was duly levied by 
the Board, payable on March 1, '88, and a 
demand hail oeen made for Its payment^ which 
had not been complied with. Held, as time 
b^;an to run from the receipt of the notice, 
the tax being payable upon Uie first demand 
made to the person liable, that the collector 
was entitled to sue for r ecovery the day the 
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as toi non-payment was made. Also 
that onoe the rate was -duly levied under Bee, 
14, and notified in the Ctautte the omission 
by the Bpiud to advertise the period for which 
the rate was to be collected, did not prevent 
the collector from recovering ; Sec 57 having 
been in substance complied with. 

Hill' v. Thompson, July 28, '88 (1.874). 

Commissioner of the Court.— lA»a* 

ing of acting substitute, 

A special case was stated by an Actlng- 
Gommissioner, at a date when his time hiui. 
expired. Held, that ** The Commissioner of the 
Court" was "the Commissioner of that par- 
ticular Court at which the action was tried,*' 
not *' the (^mminiouer legally entitled at the- 
time of the action ; " and that in this case it 
was no objection to Ids stating the case, that 
his time was out, there being no one in his 
place. 

OiLLARD V. Labric, July 28/92 (1.448). 

Common Law Procedure Acts— ^ee 
Practice. 

Company .^CaZ/« on shares -^iabilitg dates 
from res^ution—rtfusal to register tranufsr 
after residution, 

A call is made when a resolution of the 
directors to that effect is passed. No action, 
however, lies to enforce it, till due notice of the 
call has been given. The directors of the H. 
mine passed a resolution to make a call, but 
before notice, thereof, had been reoeiveil by 
them, the shareholders demanded a transfer of 
their shares to be registerecl. By one of their 
articles when) a member was indebted to the 
company, no register of any of his transfers 
was allowed, and on this ground the demand 
of the shareholders wss objected to. Held, 
ss the object of the articles was to prevent 
members avoiding payment of calls by trans- 
ferring to men of straw, and that the original 
contract by them was to pay all sums call^ up, 
that on the refolution to make a call being, 
passed the shareholders became indebted, so as 
to prevent their transfers being r^;irtexed. 

Thb Rubt ExTBNnBD T.M. Cot., July 28, '82. 

(1.261). 

Calls— "notice of —waiver of irregularity ia. 

The defect in a notice of calls may be wholly 
waived by the conduct of the paSrty claiming 
the right to notice. So when W., in reply to a 
notice of calls, sent a letter expressing his- 
' willingness fairly to meet every responsibility 
if certain particulars, unconnected with the 
notice, were furnished him. Held, he could 
not subsequently object to an informality in 
the notice. 

BUBT KXTBKOBD T. MlVB V. WOOLCOTT, July 

6, '80 (1.880). 

CalU—when eaooeutor must prorids for. 

Calls on shares in a company, in liquidation, 
are liabilities which have to be provided for by 
an executor before disposing of a testator's 
assets, see Psadd—V.D.L. Bank v. Shsppbrd- 
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^^—^Ditidend or eapital~-iun9 of new tkarsi^ 
retwm of money to sharekolderth-^utf «ii— > 
ttfie— 48 Vie.^ Iio. 12, &0. 2 and 3. 

The M. Coj., in 1880, increased its capital by 
iaraing, to its memben, 8,000 new shares of M 
«ach, regaided as paid dp to the extent of il 
•«ach, and to oover this paid-np amount, £8,000 
was transferred from the Besenre Fund .to the 
capital account In 1886, it made a similar 
issue to its members of 10,000 fresh thares, but 
provided that where an odd number occurred 
m distribution, in lieu of a half share, the 
members should receive lOs., and the share be 
disposed of for the coy.*s benefit. 80 members 
received 10s. for half shares, and 299 new full 
shares were not taken up on each of which £1 
was paid out of the Reserve Fund to the 
members entitled to them. In 1890, a similar 
issue of 7500 shares was made. It was here 
provided that where holders preferred the cash 
bonus for their portion, it should be estimated 
Ht £\\ per full share, and to be paid to the 
holder of such, and in this way £892 was paid 
out of the Reserve Fund. The Real and 
Personal Estates Duties Act, 1880, 8ec. 3, 
imposes a duty on dividend which in Sec. 2 is 
defined as every ^um of money intended to l)e paid 
or distribute:! to or among any shareholders of 
or in any company, whether the same is dtrived 
from income or capital. On the question 
whether these issues were to be regarded as 
dividend or increased capital, it was held that 
the test of capital, as in Bouch v. iSproule. 12 
App. Ca. 386, was this : *' Was it obviously con- 
templated, and was it certain that no money 
would in fact pass upon the coy. to share* 
holders, but the entire sum would remain in 
their hands as paid-up capital." That; the first 
issue of 8,000' shares satisfied this test, and was 
to be regarded .as capital, but that the second 
and third issue did not and was dividend, as 
money passed from the coy. to shareholders, 
and that where the sum was partly distributed 
as a dividend in cash and the residue in shares, 
the residue was dividend, those taking shares 
instead of money to l)e regarded as having 
accepted them in cash, and assented to their 
' conversion into shares. 

In re Mutual Firb Iksuranck Cot. of Tasm., 
Mar. 17, *98 (1.457). 

Dividend—duty on— 48 Vic.y Ko. 12, Sec. 

2 and 8 — Company alire till toound up — 
return to tharekolders after Company sold, 
but not wound up. 

A coy. agrted to sell its property, on com- 
pletion, the purchaser to refund all moneys 
expended on the mine daring the past six 
months. This was done in May, the money 
retarned rateably to the shareholders in June, 
and the coy. wound up in October. It was 
contended that after completion of the pur- 
chase the coy. ceased to carry on business, 
and the money returned to shareholders was 
not liable to dividend duty. Held, that the 
coy., by the sale of ita pioperty, did not 
thereby cease to carry on business as it still 
had its debts to pay, and could be sued, etc. ; 



I and that no di«olution of a coy., can take 
place until the final distribution of its assets 
takes place, ue., the winding up. The retom 
to the shareholders came, therefore, within the 
definition of dividend in Sec. 2 and 3. 

GOMMiaSIONRR B. ESTATB DUTT V. ARQBNT 

&.M. CoY., Dae. 6, *90 (1.410). 

'—^Dividend or eapUal '^return of eallo — 
payment out of capital — iS Vic., JSo. 12, 
Sec. 2 and 8—48 Vic., No. Ih^Mining Coy.'e 
No Liability Aet^reduction of capital. 

On the S. Coy. proposing to return to its share* 
holders the amount of the three last calls, the 

3uestion arose was this refund liable to 
ividend tax. Under the Real and Pers. Duties 
Act, *90, Sec. 2, dividend may be a payment 
either out of income or capital. Held, that 
money once called up under the Mining Coy.'s 
Act, 48 Vic, 16, becomes capital, and cannot be 
called up again, and that the proposed return 
was money paid to the shar^olders Out of 
capital, and therefore taxable as a dividend. 
That the amount had been ascertained if it had 
not been declared by the resolutions proposing 
it. It was, moi'eover, illegal ; the Mining Coy.'s 
Act authorising increase of capital, but for- 
bidding reduction thereof. 

In re Silvku Quebn S. M. Cot. (2.103), 

.—^48 Ff>., Viw. 15, Sec. lO-^regtMtrativH of 
shares — emsent necessary — non-jfcyment of 
illegal calls, 

A man cannot be made a shareholder unless he 
consents to become such, and until he haa 
•assented he is not a shareholder. By Sec. 10 
Mining Coy.*d Act, 48 Vic., No. 15, on regis- 
istration, the persons whose names are con- 
tained in the memo, shall be a body corporate. 
This only applies where the names are legally 
so contained. Where shareholders had for- 
feited shares for nonpayment of calls, on proof 
that the latter were improperly made, the 
forfeiture was annulled. 

Grubb v. East Clabbncb G. M. Cot., Apl. 8, 

'96 (26.8). 

48 Vie., No. 15, Sec. 30 — register — transfer rf 
equitable interests not appearing on. 

Sec. 80 of the Mining Coy.'s Act enacts that 
there can be no transfer of any legal or 
equitable interest in a share until registry. 
He!d, the meaning of the Act was that so far 
as the coy. is concerned the transferee on the 
register is the shareholder in all dealings with 
the coy., but that there is nothing in the 
policy or provisions of the Act to prevent the 
01 cation of equitable interests between the 
shareholder and third parties. 

Btbwabt t. Crottt, Nov, 16, *88 (1.877). 

Appointment of direetors~-9S Vie., No. 8, 

sec, 27, 46. 

By Sec. 27, Mining Companies Limited Liability 
Act, *69, after the incjrporation of any oojr** 
the manager, unless it is otherwise provided by 
any rules of the company, may convene an 
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•eitiioidinajy meetiiig for deciding the nnmber 
«f directon and electlajr the same. By Sec; 46, 
ft Bftjoiity of sharehbldeni may botii before and 
•after inoorpoTatioii make tales for the election 
ofdirectoiB. . Where it. was objected that the 
directors of a coy. had been improperly elected, 
their election haying been made before the 
incorpoiation of the coy., at the same meedug 
■m the mlBB .were made. Held, that the true 
eonstmction of Sec. 27 is that it is declarator of 
what is to be done by a coy. after incorporation, 
if the same thing has not been provided for 
before incorporation, and that here the appoint- 
ment was good. 

Tabu. ExTflSDRO G.M. Cot. t. MgCarron, 
Sept. 21, *80 (1.232). 

Reeon^lruetum—ttampiHg ^hl Vic., No, 6, 

Where a neW coy. was formed for taking orer 
the property of an already existing coy., the two 
differing in constitution and objects, bat the 
sharebcdders remaining the same. Held, this 
was not a reconstraction, bnt a transfer Qpon 
the sale of property, real nnd personal, within 
the scheilule to the Staatp Duties Amended Act, 
'92. and therefore the transfer of the leases mast 
be stamped. And where the consideration for the 
-sale was that each old shareholder should receive 
a folly paid up share in the new coy., the whole 
amounting to 160,000 £3 shares. Held, that 
■stodk and shares are synonomous, and that the 
•consideration was stock within the meaning of 
Sec 24 of 46 Vic, No. 34. 

Ht. Ltbll Mining A Railwat Cot. v. Cdown, 
May 6, W (1.462). 

Bound by the regUter, whatever the odn' 

Jtlderation, 

Oncea name is legally on the share register of 
a coy., the coy. is bound by the registration, 
even though the consideration for the shares 
has been immoral. E.'s name appeared on the 
register as holder of certain shares, which had 
b^n transferred to him for consideration, which 
was subsequently proved to have been immoraL 
The transfer was signed by the transferor, but 
E.*8 signature, as transferee, unknown to him, 
was forced by the manager, who, by again 
forging K.*s name as transferor, transferred the 
shares to another. Held, that B. had a claim 
against the coy. for having, by the act of their 
-servant, knowingly illegally removed his name 
from the register. 

JfiTs West Voluntbrr Q^.M. Cot., ApL 19, *95 

(2,87). 

Sharee^ailure of eoneideratitm-^redrese. 

Wihere there is a failure of consideration in the 
•sdleof shares, the purchaser is entitled, not only 
to the return of his purchase money, but to the 
•price of the shares at the time of the agreement. 

* BusssLL V. McCali^ July 6, ^92 (1.447): 

'-^'—SJiaree^loan of dUtinfuiehedy' from sale of 
4a oueeHng damages. 

A loan of shares must be distinguished from a sale 
•of shares when the question of damages comes to 
•be considered. In the case of a loan, the market 



Sioe on the day of trial, In the case of a sale, 
e market price on the day the contract was 
brokeOf is the standaid for the oom|>atatioa of 
damaofes. An action for thp failure to puicbase and 
tranafer shares ia the sameas one for non-delivery 
of goods sold, and is not ailected by pre-payment; 

Buaau. t. SHunr, Aug. 24, *9\ (1.426). 

Shmree—Uan of-~meaawre of damages for 

mm-retwm—JUftUUms market rtUu&^urif's 
disereti4m. 

In aii action for damages for non-return of 
shares lent by H. to L., M. having elected that 
the measure of damages should be the value of 
the shares at the time of breach instead of the 
time of action and the question being what 
was the market valae. It was held by Dobson, 
0. J., and Adams, J., that though the price on 
*oluuige was prima fade the market value, if 
M. (who was in possession of njsarly, if not all 
the particular class of shares)* had raised tne 
price to a fictitions value by prsctically ligging 
the market, the jury were to look behind the 
quoted price and consitler, instead, what was the 
faSx value between man and man ; and by 
Dodds, J., dissenting, that a borrower of scrip, as 
in this case, knowing the risk he ran, must take 
the chance of a rise or fall in the market, 
whether hona fide or not, and that the jury could 
not go behind the quoted price. At the fiame. 
time, the jury had a very wide discretion, and- 
the fact of their thinking otherwise was no 
cause for a new triaL 

MiLis V. Lamb, Sept. 26, '91 (1 430). 
'Shares transfer of -marked scrip in the 



SanhuntU jii^.7— -see MiBBEPBCSEKTATlOtf. 

Winding up voluntarily. 

The power to wind up voluntarily lapses when 
the directory ceases to have a quorum. 

In re Fingal Quartz Crushinu Cot. Lto., 

Mar. 6, '72. 

-33 Yie., No, 22, See. 168 — winding ftp — 



eorporaticn cannot he liquidator. 

A corporation cannot be appointed liquidator 
in a winding up of a coy. under Stc 16S, 
Companies Act, 83 Vic, No. 22, not being a 
person within the meaning of that Sec., per- 
sonal discretion being required for that office. 

Em pie. Farmbrs Co«Opkrativb Milliko Cot., 
LiMiTsn, June 20, '92 (1.444). 

Winding up—HS Vic., No. 21-^See. 109, 150 

— liquidator may sua for a contribution as a 
debt due. 

Sec 109, Companies Act (Winding up), is not 
confined to banlcrupts and intestate's estates as the 
marginal note (which is inaccurate) seems to 
show. In Winding up, a contribution ordered 
to be paid is the same as a debt due, and may 
be sued for by the liquidator in the ordinary 
way, nor is he prevented by the special powers 
of enforcing given by Companies Act 89, as by 
Sec 160 thereof, they are additional* and not 
substitutional. 

Hunt v. Nbwburt, Mar. 16, '91 (1.411). 
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Contempt of Court. — ImpMn^ et^r- 

Impaiinif oontiption to a jadge by a solicitor 
is contempt of Court, punishable by im- 
prisonment and fine. 

/n re Hudson, July 6, '93 (2.2). 

But where release of the prisoner would pro- 
mote the administration of justice, as where the 
solicitor was essential to a case subsequently 
coming on, it will be ordered, but only on the 
application of the prisoner. 

16., July 22, '93 (2.4^ 

— f-Critkiting judge' $ opinion on ease stated. 

Where a esse stated by two magistrates was 
remitted to them, with the judge's opinion ; 
whereupon they reiterated their own opinion 
which was erroneous, and characterised the 
opinion of the superior judge as most unsatis- 
factory. Held, flagrant contempt of Court, and 
scarcely purged by an ample apology. 

In re JnsTicBs or Brigbtoh, Sept. 5, 76 (1.180). 

Ca^ be pumshed only by the Covrt tohieh 

4a« ftten held in ooHtempt — see Pbacttob — 
small debtJf — contffnpt. 

— ^ — Aetiitn impending — bankruptcy examina- 
tion-' contempt for latter to be held tilla^iffu 
finhkhed. 

Where an action was pending in the Supreme 
Court, the ground of which was the alibied 
falsity of a bank's balance-sheet, and a Royal 
Commission was appointed to enquire into the 
same, and had summoned the officers of the 
bank and required production of their books. 
It was held- that the commissioners must be 
restrained from proceeding until after the trial 
of the action in the Supreme Court, as other- 
wise it would amount to contempt of Courts 
and calculated to prejudice the defendant in 
his action. 

In re Pfarcb, Feb. 18, '93. 

Contract. — With a Corporation, see Cor- 
poration. 

^—With the Croxon — cannot afterwards be 
varied by Legislatitm. 

Where a contract in writing was made by the 
Agent-Genera], whereby P. engaged himself to 
the Tasmanian Government fur a term of 
fiye years at a fixed salary, and by a local Act 
deductions were to be niade from the salaries 
of all civil servants Held, that the legis.'ature 
had no power in this manner to vary the terms 
of the agreement, and that P.'s salary must be 
paid in full. 

Parker v. Qubkx, Aug. 19, '98 (2.7). 

With a person sinee deoetued, 

G. t^vLxl the executors of L. for payment, for 
attending him in his last illness. Held, it is 
a binding rule of law that to prove a gift made 
by one person since deceased, to another, two 
witnesses are necessary, but when it is an 
account for work and labour done for the- 
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deceased, this rule does not apply, and the sole 
question is were the charges reasonable. 

GiLLARi) V. Labric, July 28, '92 (1.419). 

By deeeased^'-eontracts involting prrsonat 
sertieo — executors not bound. 

Kxecutors are not bound by the contracts of th& 
deceased person whom they represent, where 
personal service, skill, or confidence is an 
element in the original contract ; the onus of 
proof is on the party who contends that the 
•contract is extinguished to shew that it 
depended on personal skill, etc.. and unless- 
this is shewn the executors will be bound 
under the general rule. So where a clergyman 
was induced, by promise, of a stipend to come 
to Tasmania, and on the promi^or's deaih his 
execators endeavoured to repudiate the ob- 
ligation. The contract was upheld by the 
Court on the ground that the clergyman under- 
took his duties for the benefit of the inhabit- 
ants generally, and not alone on account of 
personal consideration for the promisor. 

Flbt(;hkr v. Archbr, JnneSO, '71 (t.lU). 

— jBy deceased-^ where executors are not 
bound. 

And where a master dies before the terms of 
apprenticeship expire, the premium is not 
recjverable, see Appbbnticksuip. 

With deceased— personal sere ice — emeoutorM, 

cannot benefit by. 

Where B. agreed to employ A., the considera- 
tion for the agreement being the transfer by A. 
to B. of a mining lease. • Held, A.'s executors 
could not benefit under the contract which 
terminated with A.'s death, the transfer oC the 
lease not altering the character of the agree- 
ment so as to make it otherwise than peisonaL 

Akdbrsok v. Rbad, May 7, 78 (1.202). 

Executory — property not passing till 

delivery. 

In a contract for sale, unless there is a clear 
intention to the contraiy, where anything 
remains to be- done by the vendor, the property 
in the goods does not pass till delivery. 8a 
held in an action for the price of wattle bark, 
where the bark remained to be stripped from 
the trees. 

Hkwitt v. Wkbstbr, May 6, '93 (1.461). 

Executory— appropriatimt to the contract 

— bankers lien. 

An executory agreement may be converted into 
a complete bargain and* sale by a subsequent 
appropriation of goods assented to by both 
parties. B., in fulfillment of a contract, 
delivered parcels of hops to A.'s agent for 
approval or rejection. When the agent on A.'s 
behalf had approved of any parcel he appro- 
priate! it to the contract, the agreement 
became a bargain and sale, and the property 
in the hops paned to A. Payment was to be 
by drafts drawn upon A., and ne^tiated through^ 
the bank. On two drafts being dishonoured 



25 



26 



the manager of the hutk notified to A.*8 agents 
sot to part with hope witlioat the bank's 
sathority. The agents receipt to B. alter virards 
.contained as ' follows :-^'* Tne said hops to be 
held in store, snbjoct to the instractions of the 
manager of the bank.*' On a dispute arising 
between B. and A. as to the property in the 
'hops it was contended that a. had lost his 
rij^t thereto bj reason of the action of the 
bsnk bnt held this was not inconsistent with 
A.'s right to the property in the hops, but was a 
beaker's lien to secure the price simiUr to that 
of unpaid vendor, subject to which the property 
in the hope was in A. 

BuTTKBS ▼. Abbton, Dea 4, '88 (1.99). 

'Copyrigh i.—lJireetory'^irfriJ^femeiU. 

In compiling a directory, or work of similar 
character, it is an infringement of copyright 
If one party has appropriated to a substintial 
extent the results of the labour and expenditure 
of another. Although he must go over the 
■same ground, he must do so at his own expense 
and trouble. 

Wiea ▼. WiTTON, Feb. 16 '96 (2.61). 

Of a play — rettraiiutd hy inlerloevtary 

injuneUtm, see Imjukction. 

Coroner.— -/«4y««fi — terdict, 

A coroner has no power to take the verdict of 
less than the full number of the jurymen 
^attendant at the inquest. 

Kakoaroo FsaRT Case, Sept. i'8, '96 (9.95). 

Corporation. — Oantraet by — seal unneeu- 
JUiry/or daily necesHtie*. 

A <7orpo:ation may be bound, in the absence 
of it< common seal, in matters oocurring in the 
or Jinary course of its business. So where 
storcM necessary for the maintenance of men in 
the Ck>rporation's employ were taken over, the 
consideration being executed, the Corporation 
was held liable, though the contract was not 
under their seaL 

Clark v. Camprll Town Watbr Trust, Aug. 

1, '81 (1.288). 

Deed sealed, hut not iii/ned. 

A deed is good as against a corporation when it 
bears Uie corporation seal, irrespective of 
signature. 

LlTINGSTOKE V. ICaTOR OK HoBART, DBC. 19, 

'83 (1.801). 

.,^.^0/ Sobart — poioers of purchase — and 
telegraph wires. 

The Corporation of Hobart was held to have 
- the power to purchase the fee of a piece of 
land, nothwithstanding they had acquired 
certain rights over it by a previous deed It 
is for the corporation to judge what they 
require, and unless mala fides is alleged, the 
• opinion of their surveyor or other officer is all 
that is required. They are entitled to carry 
telegraph and telephone wires over the land. 

.Livingstons v. Thb Corporation of Hobabt, 
May 18, 86 (1.801). 



Cos t8w^if««< he josML foT'-ettoepium^ 

Costs must be asked for at the time the matter 
is di-ipoued of, or thfy will not lie given For 
circumstances justi:'j^ng an exception to this 
rule, see 

Brli. t. 8HBBRAN, July 19, '81 (1.248). 

^Z» dpii oeHonfor aeeouni, see Account. 

On dismissal of an Appeal, see Appcal. 

/• an action for Divorce, see DIVORCB. 

ill consimction of a will— payable out of 

the estate where diffienliy has arisen from 
amMgniiy of teUator^ see WiLb— CBOWTHSK 
T. Mill KB. 

In elections — agfoinst returning offieor, see 

Ulbctionb. 

Against police — not given. 

ShaokIiOth v. FiNCHAM,9ept.6, *0& (2.28). 

To be allowed for photographs in mining' 

caseS'-considered iff. 

Briskis T. M. Cot. v. Nbw Bros. Homb, Dec. 

9, fli (1.486). 

Jffidaoit of juryman as to— rejected. 

When a juryman made an affidavit that- he 
thought a verdict of 408. would ca.*-ry costs. 
Held, there was no ground for looking at 
the affidavit, and as the case, in the judge's 
opinion, did not justify a certificate for costs, 
none would be granted whatever the views of 
the jury, 

Hbathcotk v. Barwick, Sept. 8, '78 (la54). 

Practice eu to by Judge — certificate for — 

amendable under Hec. 194, C'L.P.A,— costs 
in an action for trespas% — 6 Vic., So, 1, 
English County Court practice. 

The practice as rega]*d8 costs is that, .unless a 
judge either actually endorsed his certificate 
or intimates his intention to certify, for costs 
immediately after the verdict, or so soon there- 
after as to exclude any impression that he had 
been influenced by any evidence or matter 
other than that produced at the time, it is too 
late to make any applicaton therefor. But 
where a judge stated his intention at the trial 
to allow costs on Supreme Cou.t scale, by ask- 
ing whether any application for a certificate 
for that purpose was going to be applied tor, 
and subsequently gave a certificate which was 
defective. It was held that the judge had 
power to amend his certificate as he had so 
expressed his opinion ; and further that a 
cerdlScate for cists is a proceeding and 
amendable under Sec. 194, C L.P.A. This was 
an action for trespass, where the verdict was 
under 40s., and requiring by 6 Vic, No. 1, the 
judge to certify on the back that the trespass 
was wilful and malicious before it could carry 
costs on the higher scale. Beld, as above, and 
that the practice of Knglish County Courts on 
this point did not apply to the Supreme Court 
sitting in its Small Itebts Jurisdiction. . 

WiBB V. Walkbr, Nov. 21, '84 (1«288). 
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BUI i^^^iarr^ h^ Atolvfo of LimUaHim9 

&D,A,. 61 Ff0., No. 88, ^1, 112 — oofto 
omiUod mndor an orthr. 

In an action to reooTer the amount of a bill 
of costs the plaint was filed on Ang. 6, one da/ 
short ot six Tears from the date of the last 
item in the bill. Summons taken oat the 
same day, bnt not served till Not. 26, retorh- 
able for the Gonrt on Dec. 6. \Aj Rule 21 of 
the Small Debts Act, 62 Vic., No. 23, a 
snmmons must be returned at a Court held 
within three calendar months from the etitry 
of the plaint. By Bule 112 fot the puxpoee 
of preTentini; the Statute of Limitations from 
runniDg, successive summonses may issue last- 
ing 12 months, nor is it necessary to senre the 
first or any successiTc summons. Held, tl^t Bule 
112, as it applies to specisl circumstance, so far 
as it is iucoQsistenc with Rule 21, must be 
regarded as an exception to it when such special 
circumstances exist, as they did in this case. 
Some costs had been omitted from a bill 
which G. had been previously ordered by the 
judge to deliver, and which had been paid, 
field, that M. was not liable to pay these, as 
they ought to have been included. 

Gill t. McGrkgor, Dec. 28, '98 (2.14). 

— >0» coHstrucHon of a ttatuie. 

Not usually given where the question is simply 
one of the construction of a statute. 

In re ROBivsoK, May 9, *82 (1-257). 

Comirmeiion of a new tkstnU. 

Semble where there are new statutes, and new 
questions arise as to the construction, thereof, 
owing to the form in which they had been 
passed, the losing party will, in cases of hardship, 
only be required to pay his own oosts. 

McDoNALn T. 0*RiiLLT, May 8, 77 (1.188). 

Bight iff t€UPation 2y exeeuton^eniry in 

ledger noi payment. 

Where a bill of costs has not been deliTered to 
or paid by a client in his lifetime, his 
executors are not prevented by any statute of 
rule of law from having them taxed. Debiting 
a client in the solicitor's ledger, with the 
amount of his bill of costs is not payment. 

Empte, BoBSOff's Exboutors, Oct. 18, '86 (L807) 
Taxa^on — Momanoee, 

Two counsel and the consequent consultation 
fees allowed ; the expense of affidavit of service 
of notice of motion for injunction disallowed 
(in junction suits being as on excq>tional footing). 
Entire copies of deeds disallowed, but die 
expense uf adequate extracts allowed, copies of 
answers for the judges conTenienee disaUowed, 
in 

Brown t. Duirv, June % '61 (1.7). 

^^—TnxaHon-^^iHrmr'e dieereHon. 

This cannot be interfered with by the Conrt, 
unless it be clearly shewn that he acted on 
some wrong principle. 

Douglas t. Cambroit, Bipt. 28, '98 (2.10). 
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Cfimlfial Law.— J<mi fc p r oe et i ingatfaing^^. 
see BAHK. 

B m il where Mowed^^n whmi eoneiderct^ 

Hone, 

Whether the Court will admit a prisoner to bail 
depends on the seriousn^jof the ohaige, tlke^ 
strength of the evidence, and the punishment f 6r- 
the offence. Bo bail refused in a case of larceny 
by a servant, where the depositioiis disclosed a 
strong case against the prisoner, and the possible 
punishment was 14 years. 

in re Axsov, June 29, '77 (1.189). 

Bail-^equiremenie qfareeogniean e e aU erm 

native — 81 Fto., No, X^^aboliehed arreet on^ 
Wkeene proeeee. 

The construction of a recognisance imposes on a> 
bail oce of two alternatives, that the principal 
should pay the damages, or render himself ; but 
these are only alternatives, so that if the pit. 
issues a writ of m m against the bondsman, he 
is taken to signifr that he intends to haTe 
execution against the body instead of the gooGls.. 
81 Vic, Vo, 16, Debtors Act in Tasmania, 
abolished arrest on meene process by implication. 

Houghton v. Spearman, Jan. 26. 70 (1.122). 

Bail — magieiratet dieeretion in granting. 

Where an application for a haheae cerpue was- 
made to the magistrates on the ground that the 
prisoner had a large family, and being a 

Sardener, would be better able to prepare his 
efence if released. Held, that the magistrates 
were right in refusing bail, and that their 
discretion is not to be interfered with by the 
judges, unless they thought the depositions were 
such as to show t^t no f elcny was disclosed. 

Rbo ▼. Haokbtt, Aug. 10, '59 (App. A. 12). 

'•^BaU'—cannot he rffkeed hg Supreme Court' 
on a writ of habeas eorpue in caeee of mie* 
demeanour. 

Although under Sec. 18, Crim. Law Proceedure: 
Act, loagiBtrates have a discretion to refuse bail, 
the Supreme Court, in cases. of misdemeanour^ 
has no discretion on a writ of haheae eorpue^ and 
is bound to grant bail upon sufficient securities 
being found. This is the inalienable right of a. 
subject given him by common law, and by the 
Saheae Oorpue Act. Refusal by prison authori- 
ties to idlow prisoner to sign a petition for a. 
writ of haheae eorpue is improper, and he is 
entitled to a copy of the warrant of arrest. 

Babkbr's Cabb, Jane 22, "H (2.29). 

Bail'^epeeidl, 

23 Vic. prescribes the practice in cases of putting, 
in special bail, which cannot be refused bat 
must be adhered to. 

Otbbbll t. Bobbbtbov, Sept. 10, '69 (L116). 



CaHU etedUng--27 Vie,, No, 26— so 

ojfhnee^ie wiikin 81 Tie., No, 12, and alea 
Haheae Corpue Aet, 

Stealing a cow at common law is simple larceny^, 
but by the Sheep and CSattle Stealing Pre- 
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mention Act 163, Sec. 8, whoever steals a cow 
fball be guilty of felony, with a penalty of 14 
years. ^ Where a man was imprisoned for steal- 
ing a cow by the. order of a single magistrate, 
the question arose whether he eonld be tried 
under the 81 Vic , No. 12, Petty Offences Act, 
whose limit of penalty is one year. Hdd (1) 
That as an act which is not a felony at 
Common Law cannot be so created by Statute, 
cow stealing is not a new offence by 27 Vic., 
No. 26, but is simple larceny with an increased 
punishment. (2) That as magistrates had 
power to try other offences wim a 14 years 
penalty, the increased limit of punishment 
does not exclude cattle stealing from the Petty 
Offences Act, but there should have been two 
nuMOstrates present. (3) That the writ of 
kabeat eorpuM issues at Common Law in eyery 
case of imprisonment to test its legality, and 
for this there is no distinction between felony 
and misdemeanour. 

Rboina v. EiKO, Dec. 28, '93 (2.14). 

Emh^zzUmeiU —general balance. 

In a case of embezzlement, a charge for em- 
bezzling a general balance is sufficient ; it is 
not necessary to charge the accused with 
embezzling specilic sums. 

R. V. Bbst, Aug. 28, '93 (2.7). 

Forgery^-of an invalid doeumeni -afidavii. 

In forging an affidavit, the fact that it was 
imperfect in form does not affect a man's 
guilt ; ^o where a forged affidavit did not comply 
with bankruptcy rules by stating in the jurat 
that the maker was illiterate, and consequently 
at the time he affixed his mark was not legally 
an affidavit within the meaning of the Act, 
it was f oigery notwithstanding. 

In re A. M. Johnston, Dec. 22. 87 (1.366). 

27 Vie., No. b^^where magietratee jmrii- 

diction excluded* 

Under Offences against the Person Act, justices 
of the peaoe have no xorisdiction to hear cases 
of assault where a question of title is involred, 
as in 

NuiMO V. Katlb, May 6, '87 (1.842). 

Treep€U9. 

It is trespass for one man to enter the house of 
another without his o6nsent, and even if he has 
a right to be there it is a trespass if he exceed 
bis powers in asserting his rignts as allowed by 
Iaw. 

Waduon v. Lord, Ap. 6, '98 (1.489). 

—--^Praciice, 

A private individual cannot applv for a criminal 
information in person. He can do so in his own 
case, but not as here where the Grown is 
invoked as the prosecutor. 

JESBp<6.PATBT,Ang. 13, '61 (1.10). 

Stibpcena ad ieiHfleandmm praeiiee—non- 

mtten dance ffwn iUne ee — no contempt. 

On an application for attachment for contempt 
of Court for not complying with a subpoena to 



attend as a witness in a criminal proceeding- 
Held (1) Witnesses must attend in criminal 
proceedings, even if their expenses are not 
tendered. (2) The' affidavit made on the 
application for rule niH to show cause why he- 
should not appear, must declare that tho 
evidence of such witness is material. This in 
criminal as well as civil actions. (3) As in 
this case there was no intentional defiance of 
the writ there was no contempt, and oonse-t 
quently could be no attachment. (4) The 
affidavit of illness of the witness preventing 
his attendance was sufficient without a medical 
certificate. 

The Quawf v. Mabsdbn, Ju^y 4, 73 Cl.Ul). 

— IFamtii^ applicable to more than one — 
^eetionfor the jury ae to application. 

Where a warrant is ifsued, which would apply 
more than one person, cgi, to a family of 4,. 
it is for the jury to decide whether it applies to 
the prisoner in question. 

Mastsr v. Evans, Nov. 11, '84 (1.286). 

— -0»^ one venue in Taemania, 

There is only one venue in Tasmania, and a. 
pit. may set down his case either in Launceston 
or Hobart. So where the Attorney-General 
served a notice on P. to attend and take his 
trial at M., the Court held they ooul4 not 
interfere with his discretion, and it was not 
a change of venue. 

Q. V. Pbtrus, Nov. 19, 76 (1.176). 
-^-^ Venue. 

As the expenses of a prisoner are defrayed by 
the Crown, it is not a good ground to move 
for his being tried at L. instead of H., that he 
would be put to less expense at L. 

R. V. CONOLLT, July 21, '92 (1.449). 

Writ of error^pradice-'quettion omitted 

ft invalid. 



In a return to a writ of error, the omission to 
state on the face of the reoord, that the 
prisoner was asked why sentence should not 
be passed upon him, invaUdates the whole pro- 
ceedings nothwithstaading the fact that he 
has been so asked ; and there is no power of 
amendment. Criminal procedure is a matter 
etrictiseimi juris, in a return to a writ of error, 
the full record of the trial must be annexeil to 
the writ, and it is insufficient if the information 
with its endorsements only is annexed. The 
Court can onhr look at the writ and record so 
returned, and if this is incorrect motion in 
dindnution of the reoord is the only coarse 
to be pursued. 

Ulsibbbrg v. Bwina, Nov. 8, '92 (1.463). 

Cttrator.— See ADiiiNiSTBikTioN. 

CUBtom.^jPubUc'konee'-ffoodwai. 

There is no custom that the outgoing tenant 
of a public-house is entitled to the goodwill 
thereof. 

Braovord V, Gamadi Briwirt Got.. JoIt 

12, '90 (1406). 
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-CUBtOms.— Which i§ fori of tJUpmetU. 

Where (roods were shipped from London to 
If elboame. and there reshipped with a fresh 
bill of lading to Hobart, it was held that 
Melboome was the port of shipment, and 
datj most be paid on their value at that port. 

Babkakd v. BaeoooD, Ap, 9, *95 (2.186). 

^'—Oatomeier. 

The lower part of a gasometer is a tank, th«s 
Qpper part is machinery, for castoms porposes. 

Casipbell y. BoTJca, Dec. 7, '86 (1JI86). 

25 Tfc, No, 3, Sec. 197 —requiremonU of 

notieo of aciion ogmnU a eoUeotor, 

In an action brought against the Collector of 
'Castoms, a notice A action, which omitted any 
reference to time and place, was held in- 
^nlBcient according to Sec. 197, Customs Act. 

Btev ENRON y. D'AncH, Aug. 8, *6i (1.22). 

37 Vic., No. 10, Sec. Id-^Cutloms duiin 

AH, see Claims aqainst Cbowx. 

Damages. — Under GmrV9 eontrol^when in- 
sufficient — verdict perreree. 

The (yourt has a supervising control 6ver 
damages, to rectify manifest injustice and 
wrone. so where a verdict of a farthing was in 
«uch direct conflict with the weight of evidence 
as to be irreconcilable therewith, the verdict 
was upset, and the costs ordered to be reserved 
till the conclusion of (he 2nd trial. 

GiLL-v. CownrRN, Feb. 25, 74 (1.159). 

Amount of not alwayt a question for the Jury 

— liquidated — verdict perverse. 

The amount of damages is commonly a question 
of fact for the jury, but an exception exists 
where the amount is a matter of law, as where 
they are liquidated and do not depend on the 
view that may be taken of the conduct of the 
parties. So in an action for wrongful dis- 
missal, where the jury were directed by the 
judge to find for the whole amount or nothing ; 
on their finding for the pit. in half the 
amount claimed, their verdict was subse- 
quently set aside, as perverse on the motion 

of the pit. 

» . 

Laidlaw v. Oibux, May 30, '62 (1.21). 

Dangerous.— minima/, see Animal. 

Chemical, see Neoliqsnce. 

Thing ^land—Jlaoded by embankment, see 



Railway. 
J}cccaiSed,-^Contraets 2y, see Comtracts. 

Divorce. — A bsenee of parties . 

In the absence of respondent and oo-res|)ondent, 
it is not only sufficient to show that they are 
out of the colony or abroad, but the nature of 



the exertions* used to effeoC Krvioe on thenr 
must be stated, 

BiixviTDfi V. Boxuvne, Hay 14, *a] (i .4). 
^-^Alimomy pe$idente lite, 

Alinumy is always granted in divorce pendente 
lite : generally one-ilfth of hosband's income. 

Sivuklhaach v. Sbmmblhaach, May 14« '87 

(1.848). 

The guilt of the wife is no answer to the grant 
pfmdente lite, nor is the husband's pecuniary 
Embarrassment 

Clbart v. Gliart, July 14, '85 (10102). 

— Bigamy—proef of. 

In a suit for divorce for adnlteiy and bisamj, 
qusBre whether bigamy can be proved bj 
a mere admission. 

Guaa V. Guru, Sept. 7, 77 (197). 
Judicial separation in lieu of 



Between persons of the Roman Catholic faith, 
a decree nisi for judicial separation will be 
made in lieu of divorce. 

CLi-pruRO V. CLirvoRi), July 22, "95 (11.46). 

^^ Conjugal rights—non^oomplianee of a decree 
for. 

Non-compliance of a decree to receive peti- 
tioner to conjugal rights, is punishable by 
attachment. 

DUMARBSQ V. DUM AREBQ, Aug. 25, '65 (1.84). 

'•^-^Co-respondent^^amageS'-claimed against. 

When damages are claimed against a co-respon- 
dent, evidence must be taken before a special 
jury. 

Parkbr v. Parkbr, 8ept. 19, '»2 (1.262). 

-: — Co'rtspoTuUfnt'sname-^where omitted — leave 
requirea. 

By 24 Vic, No. 1, Sec. 16, there must be a 
CO respondent, unless there are special grounds 
allowed by the Court On proof that petitioner's 
wife had left him, and wa^ then living in a 
house of iU-fame, the co-respondent was, by 
leave of the Court, dispensed with, and oral 
evidence ordered. 

Bricknkll v. Brickvbll, July 12, '86 (1.822). 

CoNTBNOiN V. CoKTBiroiN (iufr.) 

But where the co-respondent's name was thus 
dispensed with, and a pleif of not guilty put in, 
held that as there was now nothing but a bare 
charge, either the petition must be amended by 
adding the co-respondent, or a new petition, 
charging the wife with an offence in a house of 
ill-fame, must be presented. 

OOKTBKCIN V. COITTBNCIK, Sfpt 14, '96 (11.49). 

Co-respondent — when afemale—^name struck 

out. 

The Court will not hear a case in divorce in 
which a feuuile is a co-respondent, but will 
grant leave to have her name struck out. 

Alburt v. ALburt, Sept. 14, (1.451). 
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C0HM-^juri$dietioh as to im^r^prietary of 

eO'VeapoflicHt. 

In matrimonial causes, ih<* Ck>art has a residaary 
jarisdiction td hear applicationft until the whole 
matter in disposed of ; and this iuclndes one for 
costs. Where there is sniBcient improprietary 
of conduct on the part of the co-rrspondent to 
justify reasonable suspicions in the husband's 
mind that adultery has been committed, costs 
will not be given to the co-respondent, whatever 
the result. 

Weoubv. Wbdgb, Aug. 28, '64 (1.60). 

Co»tM of eo-refponSfHt. 

The general rule is to fix the co-respondent with 
costs ex proprio motu, especially where he was 
aware that the respondent was a married woman 
at the time of the intercourse. 

Tracbt t. Tracbt (1.866).; 

Crutlty—drunkenneitt — how far — gipara" 

tiofi of children. 

Drunkenness, so far as it leads up to an act, 
can be used as evidence of cruelty. Where a 
jodicial separation is decreed on the ground of 
cruelty, it is usual not to separate the children. 

Lonu V. Loud, Sept. 21, '93 (1.451). 

Cntelty, 

It docs not take an nctiuil act of cruelty to 
revive cruelty that has been condone i, a 
slighter act would revive and constitute fresh 

cruelty. 

Frbney v. FttBNBT, Dec 7, 86 (1.334). 

Veiertion — iri/Z of the wife. 

Desertion in the al«enting of himself by the 
husbaiul without the will of his wife, without 
rentfonubic cxcukc. Her will ist an essential 
element, and so where the facts of the case 
shewed that the separation of the two had been 
the result of mutual consent, held no desertion 
by thu husband. 

WALTBtt V. Wai.tki:, July, '67 (I.IOC). 

I/fnband in prison— mvit defend him»elf-- 

olhcrtriw HO decree. 

Where a divorce was brought on the ground 
of the husband's having committed rape, he 
being at the time in prison on that charge. 
Held, as the prisoner was thereby preventecl 
from entering an appearance, the decree could 
not be mode ; that the record of the conviction 
was not conclusive; and the offence must be 
-provctl as if there were no such rcconl ; and that 
althouth eirUiter mortuttSj a prisoner, was not 
prevented from defending himself, but must be 
brouL^ht up under a h^iheat corpnit, 

BuBWBLL V. Brbwkll, Nov. 10, *G1> (1.119). 

yon- appearance of parties. 

In an undefended divorce snit for bigamy and 
adnlter.v. and no appearance by co-resix)ndent, 
a jury and oral evidence was onlcrcd in 

Gvait V. GuttB, Jnly 0, 77 (1,191.). 
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•—see Ck>MPAVT, 

Desertion.— Of iiTiref ajn^ ehUdrm^Zl Vir^ 
yo. li —maintmanee under — time toUhin 
whiek a/plioatUm mutt he made. 

Where a wife has left her husband's house in 
consequence of his conduct, and justices find 
that she is justified in, not returning, they may 
make an oider for maintenance nnder this Act, 
though the husband had offered and was willing 
to take her back to his house. The time within 
which proceedings must be taken, is not six 
months from the cause of complaint, but from 
the time when she fails to have means of 
support, either by her own efforts or by those of 
her friends. 

Boswaud v. Bosward, Sept. 1, 88 (1 278). 



■—87 Vic., Xo. li-^c. 6, 

tratet. 



of magii- 



Magistrates have no power to order a person 
who is in possession of the husband's moneys or 
income, to make an allowance to the wife 
directly thereout. Sec. 5 only authorising them 
to direct some person to demand and receive 
such moneys or income ; which demand, if 
nnccMnplied with, may be enforced under Sec 8. 

Garlick t. Oarlick, Dee. 14, '69 (1.121). 

'DisiTea&.—Qneittion for the fury in the ca»e 
of landlord and tenant. 

In an action for distress, it is for the jury to 
determine whether there is a tenancy or not 
between the parties, a^ on this depends the 
question whether the distress is illegal or merely 
irregular. 

BoMFOun V. WiKTBR, June 29, *86 (1320). 
ExeoMMive by landlord, sec Landlo&d and 

TXNAKT. 

Execution under hankmptcy law — some- 
thing more than shewing the writ required — 
see Ba2«ebuptct. 

Actual seizure neoeeeary. 

Under Sec. 88, Sub. Sec. 2, there must be a 
seizure by the sheriff, e.g., an effective intimation 
of the issue of the writ coupled with the intended 
purpose to execute it. Where notice of writ 
was given to the manager of a tenant. Held, 
this was ineffectual, and Sec. 88 not complied 
vrith. 

Expfs. CoLLiKS, re Ikxbs, Not. 22. 72 (1.149). 
Writ <if Exeeution^priorify^ZO Car. 2, 



Sees. 2 and 3. 

Where a judgment creditor of an estate lodged 
a writ of ,H fa with the sheriff, and on the 
following day an order was made for the adminis- 
tration of the same estate by the bank, it was 
held that the writ had jiriority by virtue of 29 
Car. 2, Sec. 2 and H, whereby a writ of execution 
binds an estate from the date of delivery to the 
sheriff. 

CbMMBRCiAL Bank op Tassiaitia v. Block, 
Sep. 22, 'i»8 (2 10). 
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r^mption. 

Whera an order directing execntion was made 
in Victoria, and a memorial of the jadgment was 
filed in the Supreme Court of Tasmania, under 
31 Vic, No. 20, whereupon a judges summons 
was issued, and served personally on S.B. in 
Melbourne, on whose behalf appearance was 
there entei«d. Held, although the servioe was a 
nullity as being without the jurisdiction of the 
Ck>urt of Tasmania, that by Toluntarily appearing 
to it, 8. B. had reoognised the jurisdiction, and an 
order on the summons was valid ; further, that 
an equity of redemption, being an estate in land 
as well as a chose in action, was seicable, by 
the sheriff, without a judges order ; also that 
where there is a right to redeem, or to have 
ezeontion of a deceased debtor's estate, the 
judgment is sufficient, and the creditor can 
proceed thereunder without first suing out an 
elegit as in the case of an equitable execution. 

Duns v. Bank ok NAW., Feb. 2, '66 (1.90). 

Dog Killing.'-Where justiJUd—reaionahU 
eoiUroL 

The ouly justification for killing a dog is when 
necessary to protect oneself or one's property ; 
but where a dog is out with its master, and only 
a/ew yaids distant, semble it within reasonable 
control, under the Dog Act. 

Cox V. Johnson, Dec. 7, '60 (1.2). 

Easement. — Rufhtoay—dedieatioH — evidetute 
necessary. 

Whether a highway has been dedicated to the 
public dspends on the animus dedieaudi and 
time of user, for the evidence and considerations 
necessary to. establish the alleged dedication of 
a short cut acroes private land, see 

Hatthkws v. Walker, Dec. 22, 73 (1.156). 

And where, in an exchange by an owner of ^ 

Siece of his land with a local body, the evidenc^ 
id not disclose dedication, see 

CowLB V. Forth Road Trust, Sep. 24,*86 (1.32*0. 

^"—Eight of tcay— private— jpuhlic — of ncees- 
sity. 

In an action for wrongful user of a right of way, 
it was pleaded that (1). it was a public ri|;ht of 
way ; (2), a private right acquired by user ; (3), 
or by the terms of the conveyance. Held, that 
(1), the question of a public right of way is for 
the jury ; (2), that to establish the private right, 
undlsturb^ user as an absolute right for twenty 
years, must be proved *; and (3), in the absence 
of any express gn^nt, for a private right of "way 
to pass under a conveyance, it must be shewn to 
be an absolutely necessary or quasi-necessary 
easement for the cnjoymebt of the property. 

Jbffsrt v. Nicholson, Nov. 17, '94 (2.28). 

"—^ITigliway -^rule, 

Onoe a highway always a highway, whether the 
purchaser of the land through which it runs has 
notice of it or not, oh, <f., in 

NiMM0*B Claim, Nov. 89, '87 (L363). 
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Bi$ht of way^rf ne^euity—pronf o/. 

To establish a way of necessity, it must be 
shewn J^iat sncb necessity existed at the time of 
the alienation of the land in rKipect of which it 
is claimed ; so where li.*s land, over which L. 
claimed a right of way of necessity, had been 
purchased from the Crown before that of L.'s, it 
was for L. to shew the existence of the easement 
of necessity at the time of the Crown's grant. 

Lyons v. McKbnna, June 4, '64 (1.49). 

Right of support of surface and soil heneath 

qf adjoining tnine oumcrs. 

Between adjoining mine owners, there is a right 
to lateral support, not only of the surface but oC 
the soil beneath, and this right is not affected 
by the fact that the workings of the adjoining 
owners are skilfully ccnductoi, nor that the 
damage done is due to previous workiugs by 
another coy^ All the pit's have to do is to make 
out a reasonable and probable cause of injury 
from- the threatened workings of the adjacent 
mine, and an injunction quia timet will lie 
restraining the dcf ts. from: continuation of such 
workings. 

Bribsis T.M. Co. V. New Brothbrs' Home. 
lUy 27, *»l (1.418). On app. Dec 9, 91 (1.43G). 

— — Running water — ordinary and extra^ 
ordinary use of—r.onditions of. 

Every riparian owner has the right to the 
ordinary use of the water flowing past hiH land, 
eg, watering his cattle ; he has also the right 
to its extraordinary use, e,g,^ making a sluice, 
but only so long as he does not interfere ynth 
the rights of other riparian owners, either aboA'c 
or below him. So when the 6. Coy. diverted the 
course of a stream, leaving only half the accus- 
tomed quantity to flow past plt.'8 land, they 
were restrained by the Court on the above 
grounds. 

Dbrrt T.M. Cov. V. Gauibaldi T.M. Coy., 
Hay 28, '89 (1.888). 

- — Water racO'— obligations of—rights of. 

The lessee of a water race, and the strip of land on 
which it is constructed, has the rij^ht to have both 
supported by the adjacent land ; 'which may be 
worked according to the nature of the soil, but • 
so always as not to interfere with this support. 
The grant -of a water right carries with it the 
obligation on the grantee of constructing the 
race in so skilful and efficient a manner that 
no overflow or. percolation shou]4 escape on his 
neighbours lancf. It is a question of fact, where 
tbe land subsides, whether the fitll is due to the 
ineflldency of the race or the too close working^ 
of the soil by the owner of the land adjacent. 

North Brothers* Home v. Triangle Cor., 
Apl. 22, '84 (2.101). 

Ejectment.—TT/ki may hring^ outstanding 
legal estate. 

To enable a claimant to support an action of 
ejectment, he must be clothed with the legal 
title to the lands Where, however.it appear^ 
from the deed that the legal estate was out- 
standing in a mortgage, but that the claimant 
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hail the legal right of posGessiozu Held, he 
coald bring an action of ejectment. 

Bell y. Hojinb, Not. 19, 70 (1.137). 

Election. — Dntlei of returniiuf qficer. 

The language of the Blectoral Act, Sees. 79, 54 
and 80, as to the duties of the returning officer, 
is mandatory. Wilful breach of doty does not 
mean simply " perrerse," but there must be a 
design and intention to omit the duty, or, having 
the means of doing the act, the omission to do it 
against his convictions. 

Cautkr v. Bansom, June 12, 72. 

29 Vie., Xo, 8, Stc. 70 — omUtnioH 

ftnder — effect. 

Where a declaration was signed at the top, 
'•I — ," instead of at the bottom, as required by 
the Bural ^lunicipality Act. Held, this was an 
omission under Sec. 70, and did not invalidate 
the election. 

In re MuxiciPALiTT op Brtgeton, May 11, *87, 

(1.843). 

Petition, — mtmher may he eaujuej^in. 

In election petitions there is no objection to a. 
member of the House of Assembly appearing as 
counsel in the case. 

Browx v. Kbach, Campbslltowx Elkctiok 
Petition, July 18, '82 (1.258). 

PetithH9 — decided on eqmtcible prineiple* 

— intalid voting pa pen— expunging name— 
wilfully -marking— eo4t* of returning officer. 

In deciding electoral petitions, the Court will 
<fi5^regard legal forms and solemnities, and be 
guided by the substantial justice of the case, 
and although the precise allegations in the 
petition may preclude the petitioner from 
claiming more than the number specifically 
claimed, if it appear that he is entitled to other 
votes unclaimed, the Court will add them to his 
list. There are only two grounds on which 
voting papers may be invalid; expunging 
candidates name under Election Act, No. 1, or 
wilfully marking the ballot paper under 
Election Act, No. 2. The crossing out of part 
of the name of one candidate does not invalidate 
the paper in favour of the other on cither of 
these grounds. As to the costs in election 
petition S; unless caused by the misconduct of 
cither party, each side must pay his own. The 
costs of the returning officer can only be 
chaigeil to him where misconduct is imputed. 
Election Act, No. 6, Sec. 32, and under bee. 29 
of same Act must be paid by losing side. 

lb., July 28, '89 (1.261). 

'—-Voting papers — expunging name of oandi- 
date. 

It is not necessary to strike through the whole 
of a candidates name in order to expunge it, 
80 long as the voting paper shews the intention 
of the voter is to exclude him. 

Glamorgan Mukicipality June 1, '66 (1.98). 
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Striking through part of a candidate's name, 
hekl equivalent to striking out the whole, in 

FiTzsiMMtixR v. BnocKi Richmond Elbction, 
Petition, July 26, '82 (1.261). 



Compelling production of ballot papers 



see Practicb, C.L.P.A., Sec, 30. 

Return of deposit where candidate lanb' 

rupt, sea Bankboptct re St. Hill. 

54 Vie,, No. 1.^, jw. 158 and 69 — irregular 

roll—eigning roll^-Ballot Act, 

By Electoral Act, '90. Sec. 158, a petition must 
be signed by one-tenth of the voters on the roll 
By Sec. 69 if the roll of any year be irregularly 
inade, the roll of the previous year is the one to 
go by. So where a petition was presented bv 
one-tenth of the electors on the 1891 roll, and 
this was proved to have been irregularly drawn 
up, the petition failed as not •being signed by 
one-tenth of the voten on the 1890 roll. The 
Ballot Act affects procedure not franchise, and 
where electors did not sign their names on the 
roll b^oro giving their votes as they should 
have done, this was held not sufficient to avoid 
the election. The non-compliance of rule? 
must be so great as to satis^ the tribunal that 
the election has been carried on contrary to the 
principles of a ballot election, and that the 
irregulaiities did or might have affected the 
result. 

JonNsov V. Brkkktt, Campbell Town 
Election Pbtition, July 25. '91 (1.426). 

54 T7r., Xo, 13. ««?. 84 — directory — »*- 

formality — treating — muH he corruji — doe* 
nttty per ee, give erat to other candidate. 

The word "shall" in Sec. 84, Electoral Act 
(relating the issue and contents of the writ), 
is directory as regards any matter not directly 
affecting the s^ibstance of the election itself, 
and so long as the nomination and poll have 
been duly made and declared, the Court will 
not avoid the election because of an informality 
in the writ in stating when the return was to 
have been mode. In a petition against the 
return of. D^^ for bribery and treating, it was 
held as regQ|4^ treating that it must under tha 
Electoral Act be cotruptly done to avoid ; the 
smallest quantity given with intention of 
influencing the election being sufficient. The 
petition contained a claim to have the seat 
awanled to M., which claim was dismissed 
as assuming bribery to be proved, it would not 
be a disqualification till after the election and 
proved guilt of the candidate, and could, there- 
fore, not have been known to the electors at the 
time of voting ; to give the seat to the other 
candidate there must have been some absolute 
and notorious disqualification of the one at the 
date of the election. 

MuGUSTON V. Dillon, July 24, '91^(1.485). 

Rectum— treating — irregularity. 

A candidate is liable, for his agents corrupt 
treating, even in his own absence. The fact 
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ttiat a polling booth wai not open at tho 
appointed hour does not of itself aroid an 
ekKition. 

BnOWX T. UllQUHART, CCStBRnLAHP ELXCTION 

PBTiTioar, Feb. 15, '9i ^2.1G). 

Escrow.— 1FAr» a qurgtionfor a j^ry^wken 
for a jndffe—deeil to take ffftot tm a eonditUm 
— haakrvptcy eompositioH, 

The question whether a deed has been executed 
only as an escrow is usually for the jury, as it 
generally depends on oral testimony. Bat 
where the evidence is in writing it is for the 
judge. 1*. being in difficulties, J. his largest 
creditor scut him a deed of composition whereby 
J. agreed to pay P.'s creditors lOs. in the pound, 
and accept this himself. This was followed by 
a letter imposing certain conditions, on P.'s 
refusing to comply witli wiiich, J., by writing, 
withdrew from the transaction, and afterwards 
refused to accept 10s. in the ix>und. snd sued P. 
on certain bills of exchange. To the plea of 
release by deed it was replicKl that the dcel was 
an escrow. Held, that an the dcctl was to take 
effect only on the performance of conditions, 
which bad not been done, it was an escrow, and 
as partial exocutiou of a deed is unknown to 
law, J. could not be bound by any part of it. 
^Iso had the deed been unconditional, the 
covenant by J., to pay himself the composition 
of bis own debt,, would have been unenforceable, 
but his Agreement to release P. from part of his 
indebtciliicss would have remained good. 

JoNKS v. Page, Oct, 4. '87 (I.3J3). 

£stoppel. — InpaU — rigJtt to retchid, 

A contmct under seal cannot be varied or 
rescinded by pai'ol, but where one party, by any 
act of hi?-, renders it imposdble for the other to 
pcrfoi-m his part o) the contract, the latter may 
rescind, and the former is estopped by his oon- 
duct in setting up the contract and exercising 
the powers contained therein. 

CJMUK. v. CAMPBKLLTfiWN* WaTJCF. TRUST, Aug. 

1, '84 (1.283). 

Equity Procedure Act.— see Practice. 

Evidence. — AdmUHoju hy a havkrujft at 
jmhlic rrawlnatioHf see BaKKRUFTCY, re 
ySENCH, and H. v. H., infra, 

Afidavit of .indchtedncs* i» hanJtrttptcy, 

see hXSKHVPTCY, ex ptc. Flexmobe, 

'^-^Affidarits ofjvrynien^not reeeivahle. 

An nl^davit of a juryman, shewing the con- 
struction he put upon the judges directions to 
the jury at the close of the trial, is not admis- 
sible, and will not be heard by the Court as a 
ground for a new trial. 

6TRAcn.\N V. Daily Tklbuixai*h, S»pt, *96 

(2.ylfr 

Nor will an affidavit be admitted of a juryman 
stating that he thought the verdict given would 
carry costs, see Costs. 



O/aaauU^rfkearsal. 

A present intention to strike a person with * 
hoeiB «n assault, and the dumo show gone 
through between the assaulting party and 
another after the event in apparentij re- 
hearsing the assault is some evidence of the fact 

LIFSCOMBI V. LiviKUSTOlTBy July 4, '96 (3.78). 
— — /^i^rawy— ;tr<9r0 proved by admisHon, see 

DlVORCk, 

Contietion^ p^'oof of premoiU9 — kmo cotUra^ 

'dieted if denied. 

Questions as to a (lerson's previons conviction 
are permissible as tending to impeach hia 
credability, and if he deny, he can oc contra- 
dicted by production of a certificate of the 
conviction coupled with evidence of identity 
with the convicted one (Sec. 24, C.L.P.A., 
No. 2). With this one exception, however, his 
answers on this point are ooncluslve, and a 
new trial will not be granted on .the ground of 
suiprise, where there is a- denial of conviction, 
and the other side have not the certificate 
thereof. 

EvAKS V. Wabd, Nov. 28, '84 (1.291). 

< Conviction^ proof of in dixoree^ see DivoRCK 

Curator required hy heft*re payin/j wonry 

out of his hand*, see ADlflKlBTEATlOK. 

-^-^Dedteatioit^tf highioayf see £a8EME2;t. 

Freema^oii'K nileit-*- proof of — record hy 

clerk of the pvaoe — Gazette notice of appoint^ 
went. 

Where on a conviction an objection was raised 
as the legal pix)of of the existence of the rules- 
of a certain Freemason's Lodge, ^eld the rules- 
themsdvcs, or a copy duly certified acd laid 
before the Couit, were sufficient ; and where it 
was required that they should be recorded by 
the clerk of the peace, i hat as the law presumei»> 
the act of a public servant to be rightly per- 
formed, the fact of his having recorded them was 
sufficient , auu that a Gazette notice is sufficient 
evidence of a man haviuff been appointed, but 
not evidence as to whether he has held the 
same office previously or not. 

In re BiiD, Oct. 12, '88 (I.S76). 

— F/*m/* evidence — special grounds — case- 
agaijut Crown, 

A case is never concluded against the Court itself, 
and whenever it may be reasonably suggested 
that new light may be thrown on any question 
for the decision of the Court, the recall of 
witnesses is allowed and fresh evidence 
admissible. 

BoGHRB v. Esris, June 21, '70 (1.124). 

Judicial notice— of the port of Hohart, sec? 

Mabine Board, Kiddle v. MacGbcoob. 

Of the Town of Qlenorchy, soe POLICE. 



Of Bagdad, see Scab Act. 
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. GmMttte neii&eif see re Bbid tujprm and 
SAUtoir, alflO GODLIV MOTfl. 

inwiptoi^flt, see AOMIXI8TBATI0V. 

^— Jfd^ij^rafM tffiltfr — reeeivable oi evidence 
—27 KuT., J¥b. 14, M. 10. 

An order of the Petty Sesrions is reeeiTable in 
evidence notwithstanding it has not been trans- 
mitted to the clerk of the peace in accordance 
with Sec 10. This Section is directory, its 
breach a misdemeanoor, bat the transmission 
is not a condition precedent to the order being 
pat in evidence. 

Garlick v. aARLiCK, Dea 14, *69 (1.121). 

« 

— f^ Parol — written doonment. 

The admiasibilitv of parol evidence in con- 
nection with a written docnment fully con* 
sidered in 

Patbosox v. Evans, "Ottdy 7, 76 (1.177). 

Parol^in eonneetian with a wiU, see Will, 

A.6. V. Diuiw ; Will, Pottsb v. Dillon. 

— -Partff — when Slowed to explain a mortgage y 
see MOBTGAOB, JOHKBTON V. COLLBN. 

— Parol — where allowed in eonstming a 
written document. 

Kxtrinsic evidence of every material fact which 
willi^nable the Court to ascertain the nature 
and^V^ualities of the subject matter of the 
instrument must of necessity be received; 
although parol evidence may not be used to 
add to or detract from or alter the description 
in the deed, all the circumstances surround- 
ing the author of the instrument, and all other 
circumstances necessary to place the Court in 
the position of the parties to the instrument, 
are admissible. 

y.D.L. Bank v. Hall, July 9, '92 (1.448). 

^—^Varol—of a trust in land^-previous admii' 
tione in Bankruptcy. 

Where parol evidence is admitted to prove that 
land purchased in the name of A. was paid for 
by B., so as to raise a trust in B.'s favour, the 
evidenc3 must prove the fact very clearly. 
"Where a previous examination before the Court 
in Insolvency containing admissions in favour 
of B. who claimed such a trust, Mras opposed 
by the oath of A. to whom the grant had been 
made. Held on the facts that B. had not 
proved the trust. 

Haklon v. Hakloh, Dec. 22, '82 (1.266). 

Weight off verdict againet, see Vbbdict. 

Executor. — According to the tenor. 

By his will a testator appointed trustees, but 
did not name any person as executor ; the will 
contained a bequest of certain personality to 
Bis wife after paying his funeivl and testa- 
mentary expenses. Held she was not executrix 
according to tiie tenor of the will, but that 
letters of administration must be taken but. 

Jn re Pbacock, Sept. 26, *tf6 (2.96). 
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-—^Applieationfor oommieHon. 

Where an application. is made by executors 
for an order allowing a commission for their 
services in accordance with the Charter of 
Justice, semble citation is necessary and 
accounts must be passed. 

In re HvDSOir, . May 11, '80 (1.229). 
Contract-^whrre not bound, see Co2iTBAGT. 



the right to have bill of costs 
taxed, which has not been rendered in testator 'h 
lifetime, see Costs. 

^-—LiabUUif^ — future calU — mutt retain 
eufieient to anetoer. 

Where an executor holds certain sfaaren not 
fully paid up in a coy., in liquidation, he is 
bound to provide for future possible calls, 
which are liabilities to be reekoned on, before 
distributing the assets of a testator. 

T.D.L. Bank v. Shbppbud, Sept. 26, -96 (2.95). 

Retainer —doee not apply to a debt due to 

exeeutor from anyone but teMator, 

In distributing a deceased estate, an executor 
cannot deduct out of what is due from the- 
estate to any individual, a debt due from such 
person to himself. 

In re Rbtkolds, July 16, '87 (1.347). 

FrSLUd.—The question for the jury. 

It is for the jury to say whether certain facts, as 
proved, amount to fraud, and even if frsud is 
not conclusively proved, they may make deduc- 
tions from all the ciroumstanoes of the case. The 
jadge is not justified in withdrawing the question 
of fraud from them if there are facts proved, 
from which such a deduction could reasonably 
be drawn by them. So where a commissioner 
let a case go by consent to the jury on the 
question whether a sale was fraudulent or not, 
and afterwards reversed their verdict, holding 
thero was no evidence of fraud to go to them. 
Held, that he was right in letting it go in the 
first instance, and coukl not afterwards disturb 
their verdict. 

McFaddrx v. Bumpkv, Oct. 4, '89 (1,397). 

BeUef granted only where elaimani is free 

from fraud himseff— defence of in pari delicto 
— how raised. 

A pit. cannot ask the Court to enforoe a claim, 
which, by his own shewing, had a fraudulent 
origin ; as in a suit to compel the transfer of 
shares in a mining company from B. to A., if 
the evidence disclosed that the shares have been 
origiually obtained by A. and B. from C. by 
means of fraudulent representations. Whero 
the original fraud is disclosetl in the pleading, it 
must TO demurred to. To raise the defence of, 
in pari delicto melior est conditio possidentis, 
deft, must set out his own share in tne fraud in 
the plainest terms. Where, however, the firtt 
suggestion of tend comes from the pit., the deft. 
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can raise the defence that pit. is not entitled to 
may relief on that groand, without admitting 
himself to be a participator in the iraai. 

DixOK Y. HiNBT, Joly 28, '96 (2 79). 

13 Elix. — IPraudmleui eomve^anee — hindering 

creditors — liabiliijf Jor eaUt—^rektuet for 
value without notice. 

8., as ezecatriz of her husband, was registered 
holder of certain shares in the V.D.L. Bank, in 
Liquidation, on each of which an uncalled 
liability of £5 existed. On June 11th, '95, she 
conveyed all her property to D. for valuable 
consideration, consisting of an annuity and 
certain nast advances ; on June 2ft th, '95, a call 
was maae, and on a suit to set aside the convey- 
ance as fraudulent. Held, that as an executor 
is bound to keep in hand sufficient assets to pay 
testator's debts as they may arise, S., was not 
justified in parting with the whole of her 
property : that as D. knew of the liability, 
alUiough he claimed that he did not consider it 
would be enforced, he could not set up the 
defence of purchaser for value without notice ; 
that the intention of the parties at the date of 
conveyance was immaterial, and that the con* 
vcyance was fraudulent under the statute. 

V.D.L. Bank v. SBBPsanD, Sept. 26, '96 (2.96). 

27 Sli£., C. A— Voluntary settlement^euh- 

sequent appointment Jbr value* 

An appointment of land by deed, for which no 
consideration is given is avoided, under 27 Elis. 4, 
by a subsequent appointment ot the same land 
ior value even if no power of revocation is con- 
tained in the first appointment. 

Grbbnv. M&Doxald, Dec. 12, *84 (1.292) 
(But see now YoL Conveyances Act, 60 Yic, No. 16). 

^— ^Fraudulent settlement in bankruptcy, see 
Bakkbuptcy. 

Fraud, Statute of.— iftw^ he specially 

pleaded — part performance — evidence of 
partnership property — cannot doak a fraud—-' 
how pleaded. 

Where a claim was purchased by four partners, 
the lease being taken out in the name of one 
only ; in an action to have it declared partner- 
ship property, held that the defence of tiie 
Statute 01 Frauds, that the contract was not in 
writing, could not be raised, as it was nofr 
specially pleaded ; that the evidence of one of 
the pits, having entered on the land and spent 
money and labour in accordance with the part- 
nership contract constituted part performance ; 
that where an estate is conveyed to one 
partner, having been bought by partnerBhip 
funds, there is evidence from which the Coqrt 
may presume it belbogs to the partner- 
ship ; and unless fraud is alleged in the oill. the 
objection that the Ktatute of Frauds cannot be 
used to perpetuate a fraud is inadmissible. 

IdBB T. CABPUTTEn, May 10, '78 (1.208). 



— -fise. i^^agresmemtfor surrender of lease. 

An i^reement for a surrender of a lease must 
be in writing under the Statute of Frauds. 

White v. Orifpiths. July 8, '67 (App. A. ^48). 

— 5«?. 4 — surefyskip-'eontraet fifr-^^criiimf 
sufficient. 

A contract of suretyship must be in writing to 
satisfy the Statute of Frauds. A letter con- 
taining the foUowing  ** It was - arranged 
between us that we should be joint guarantors,'* 
held sufficient in 

DoBSOX r. WssTsnooK, June 27, '94 (2.23). 

See. ll-^acknoudedyment under, 

 Where under the heading *< Mr. A-., Dr. to B." 
the following item appeared ** Cash, £320,** 
without anything more. Held, that this was 
an acknowledgment signed by the deft, as an 
admiKion that the sum was due sufficient to 
satisfy the Statute of Frauds. 

Oatis r. Paok, June 1«, *G7 (1.102). 

— Friendly soeiety^Hl Vie., No. IG-'-JW. 19 — 
excludes the Court. 

By Sec.'19, Friendly Society Act, every dispute 
between members is to >)e settled by the 
society according to its rules without recoume 
to law. So where a member brought an action 
against the trustees of a society for negligence 
on the part of their dispenser ; it was held that 
the Court was excluded from hearing the case 
by the woris of the Act. 

GnLLB5 V. SMALLHony, Ap. 20, '94 (2.18). 

General Sessions.— Appeal from—is to the- 
Supreme Court, see Appeal. 

Guardianship.— Of a child under seven, 
belongs to mother — abandonment. 

The possession of a child until the age of 7 
belongs, prima facie, to the mother; only to 
be taken away in cases where she has renounced 
and abandoned it. Where a child was left by- 
its mother, apparently without intention of 
final abandonment, and subseqjaently kept in a 
boarding house* of doubtful character, it was 
ordered to be delivered back to the mother^ 
chiefly on beneficial grounds. 

Ex pie. Eabtok, Aug. 28, '61 (1.11). 

—r—Sight of mother — inalienable, 

A mother can make no binding agreement to 
give up her child, and cannot divest herBclf of 
the maternal right So where a mother gave 
her child to another to keep for good, and 
subsequently took it away again, the only 
question that could arise was whether she 
agreed to pay for its maintenance. 

Hansox v. Boao, Nov. 25, '69 (App. B. 51). 

'^'—Mighi of mother^illegitimate chUd — examu 
nation of the latter^its welfare. 

A mother has a prima facie right to the 
custody of her illesitimatc child, unless she has 
forfeited such right by her misconduct. The 
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Coart has power to examine the child, and 
semlile, in cases of doubt the welfare of the 
cbild^ rather than the strict right of the mother 
will be the chief point for consideration. 

In re Daviis, Dec, 2, '96 (2.107). 

Of an infant— of the person only, 

A1thoD$;h a guardian is generally appointed as 
wcU of the estate as of the person of an infant ; 
an ap|X)iutment will be made of the person 
alone, where he is entitled to some property 
over which it is inexpedient for the Court to 
exercise control, if it appears beneficial and 
necessary for the infant. 

In re Milne, Kay 22, '62 (1.19). 

Of an infant— hy will — terms of to he strictly 

observed. 

By his will, M. devised all his estate to D. and S., 
in trust for his daughters, and appointed them 
guardians and executora of his will. By his codicil 
M. did thereby place his daughters for five 
years or longer under the charge of X., he to 
live on the farm and occupy the house for that 
purpose. Although it was shewn that it would 
be grtiatly to the infants advantage to remove 
them from the custody of X. to that of D. and 
S. Held, that as M. had legal power to devise 
the custody of his children^ that the codicil 
could not be treated as recommendatory, but as 
creating a trust, nor was it Inconsistent with 
the distinct gift by will : that the appointment 
of M. for five years was to stand : that he 
must live rent free on the farm, and be 
furnished with farm produce or its equivalent, 
and must tile half-yearly accounts with the 
Registrar. 
Matihsg.n' v. Drew, Jan. 18, '60 (App. A., 25). 



Hav^kers. — Licence — 6 Wm, /r., No, 7 — 
sintflc sale not a hawhinjf. 

By 6, Wm. IV., No. 7, hawkers are not allowed to 
sell without a licence. Held, a single act of 
>clling to a particular person is not sufficient 
proof that the seller was such a hawker as must 
take out tlic licence, continuity of dealing being 
contemplated by the act. 

Labato v. Ruudock, Aug. 15, 96 (2.88). 

Heal!h —Sec Public Health Act. 
Hobart Town Improvement Act.— 

21 Vie.,Ao. 15, sec. 43. 

Where under the Hobart Town Improvement 
Act, 21 Vic, No. 15, Sec. 43, H. was convicted 
for allowing his cesspool to soak into his neigh- 
bours land, and the conviction alleged tljat H., 
being occupier of premises situated within the 
city, allowed the contents of a cesspool to leak 
therefrom. This wa^ quashed on certiorari as 
failing to show that the cesspool was within the 
boundaries of the city. 

WoRLEY V. Hamilton, Kov. 18, '62 (A pp. A 69). 



Highway. — Use of — shoot pnyectiny over 
footpath— accident from hag of flour. 

Every man has a right to a reasonable use of 
the highway, but is liable for injury, caused by 
excess of such right. So where an accident 
occurred owing to a horse taking fright at a 
bag of flour run down a shoot into a waggon in 
the street, the shoot projecting over ihe foot- 
path, but only during such time as it was in 
use. The questions for the jury were whether 
deft had acted reasonably or unreasonably in 
so using the shoot to load his waggon, and' 
whether It was a dangorous contrivance or not. 

HALLASf V. Gibson, Nov. 17. '96 (2.105). 

Income Tax. — Method of ascertaining taX' 
able income — appreciations and depreciations 
during the fiscal gear — electoral expenses^ 
61) Vic, Ab. 20, suh. see. 7 awf S. 

In ascertaining income for the purposes of this 
Act, profits and losses must be confined to those 
of the fiscal year. The loss thei-efore in the sale 
of shares is not the difference between the price 
realized on sale and that which was originally 
paid for them, but it is the difference between 
the value or market price on the first day of the 
year and the price realized during the year ; 
and the appreciation and depreciation of shares 
during the fiscal year should enter into that 
years estimate of income as any other mercantile 
stock in trade, this applying not only to a 
regular sharebroker, but also the occasional 
dealer. 

Income Tax Appeals, Jan. 14, *9& (2.85). 

The tax payer, in calculating Iuh income for the 
year can deduct depreciations in the value of 
bis shares, although he has not actually sold 
them. ' Electoral expenses are to be treated as 
an investment of capital, and not as loss 
income. 

IKOOMB Tax Appbal.<), Mar. 11, '95 (S.37^. 

[But see now 59 Tie, No. 20, Sub See. 7 and 8] 

Mining eoy^s lidbUity— exemption under 

58 ViCy Ao. l(i, srtb. see. 2. 

The taxable amount for mining coys, is the 
dividends declared. They are not liable to pay 
on profits over and above dividends, which have 
been set aside solely for the development of 
the mine. 

Income Tax Appeals, Nor. 27, *95 (2.56). 

—58 T »>., No. 16, »cc. 23, sMh. sec. 2— mining 
coy. — money set apart solely fenr dcreloping 
mine. 

By Sec. 23, Sub. Sec. 2, Income Tax Act, *94, where 
profits are converted into stock-in-trade, etc., 
they are to be considered as income except in 
mining coys, where money is set apart solely 
for the pnrposes of developing the mine. Where 
a mining coy. had spent money on making a 
railway which by its private Act was to carry 
passengers and goods, although primarily for 
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the deTQlopmeut of the mine. Held, thftt it 
w«8 not Bolely ao, and did not oome within 
the exemption. 

In rt Mt. Ltbll Cot., Mar. 8, ^ ( J.87). 

[Bat lee now cam on Sec. 15 of o9 Vic, Ho. £(>~. 

infra.] 

58 Vie,, No. 16, see, 28, suh. $re, 8 a»d 4 — 

t*xabU atHount horn a$certatnod — oeeupier$ 
of land — OffrieuUmral income. 

Sub. Sec. 8 applies to all thoee who own or 
oconpj land, subject to the exception grafted 
thereon by Sub. Sec 4. Held, that the latter 
Sab. See. includes owners under the words 
" any taxpayer," and applier to both landlords 
and tenants. Where Uie amount of income is 
less than half the rent. Held, that this is the 
amount of taxable income. 

IxcouB Tax Appbam, May 24, '95 (D.T.) 

(2.42). 

58 Vie., No. 10, gee. 23, enb. nee. h^ikcome 

from ikaree — Bai^ of AuKtralaHa—see. ir>. 
rrror — ttte. 20, dtdtteti4>nr—9hare$ in Englhh 
eoye.—coMtrtietion. 

By Sec. 23, Sub. Sec. 5 of the Income Tax Act, 
the taxpayer is exempted from paying Income 
J'ax in respect of any shares in a coy., which, 
itself, pays the tax, but by Sec. 15 the Bank of 
Austiralasia is excepted from such coys., paying 
duty, however, under the Real and Pers. 
Kstates Duties Act. Held, although a manifest 
error in the law. Bank of Australasia dividends 
could not be deducted from the taxable income. 
As regards shares in English coys.. Sec. 29 
allows a taxpayer to deduct the amount of 
Income Tax already paid by him on those 
Rhares in Kngland. Held, this did not require 
actual payment by himself in person, so long 
as it WAS deducted by the coy. before they 
handed him his dividends. 

In re Bank op Australasia Dividends, Jan. 16, 

'95 (2.85). 

[See now case on Sec 16 of 69 Vic. No. 20— infra.] 

— —58 Vic. J No. 16. itee. 23, smb. Mtc. C, 7, and 
11 — hu$band'*i income—iee. 4 — »co. 15, tu,h. 
tee. 8. 

In ascertaining the taxable amount of husband*s 
income under Sec. 2.3, Sub. Sec. 6 and 7, the 
income of the wife, when living with him. is to 
be included. And whether rents are included in 
the taxable amount of income under the Sec, 
depends on the amount of income, as although 
Sec. 4 includes rents' in its definition of income 
by Sec. 16, Sub. Sec. 8, they are expressly 
exempted from the Income Tax and Sec. 23, 
Sub. Sec. 1 1. limits taxable amount to income 
liable under the Act. 

INCOMB Tax Appbals, Aug. 24, '95 (2 47). 

68 Vie., No. 16, *ee. 24, tfth. »re. 1— 

deduetioniifrom taxable amtfUHt — lots ittcurred 
in production of ineome.^ 

A coy. having leased premises for 10 years, and 
having dunng that time erected stores for the 
purposes of business at the cost of £6,000, 
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claimed a deduction of A600, under Sec. ^4, 
I.T.A. *94, w an expenditure incurred in the 
production of income. Held, that s^nat.the 
income of a year, the expenditure foi that year 
only can be set off, and although it may con- 
tribute to the increase of capital for subsequent 
years, a recoupment pro tanto of money paid 
some years ago could not be allowed. 

Incoxb Tax Appbai^, Nov. 28, '95 (2.56). 

—58 Vie., No. 16, tec. 78 — praetimlly valne- 
. lets by reason of tte. 40^tleduetion elaimrd 
by a coy. nndtr see, 26 of tax tUreaiy jMid. 

An application in Chambers was nude by a 
coy. under Sec. 78, Income Tax. Act, '94, to 
settle the amount of tax payable for *94, which 
was in dispute, the Crown a«scsHng it on all 
divideuds declared from July I, '98 to July I, 
'94, allowing a deduction of the tax paid by the 
coy. under R. and P. Ei^tates Duties, '80, in 
resi)ect of dividends declared for the first six 
months of 1894, ami the coy. claiming a 
deduction of diridcnds declared for the Inst 
12 months from July, '94, under Sec. 26, which 
allows a deduction for tax ]>ai<l under the latter 
Act for the year '94. Held, that the amount 
paid during the year '94 U to be taken ns the 
calendar year, and not the 12 months pi*ccedin|F, 
and secondly tliat unless an objection to the 
assessment is taken under Sec. 40 itself Sec. 78 
is prevented from takins: effect ; Sec. 78 is, 
therefore, useless and emban'ossiiig. 

In re Nkw Pixavork Q.M., Sept. 00, 'O* (2.50). 

—59 Tie., No. 20, see. Tj — ineomefrom rxertions 
and from proffrrty—drdvetioHs to he via fie 
from each — see. 7— drpreeiation of capital — 
inclvdet mining share.*. 

Where a person lins an income of over £150 
and less than £400 from his pei-sonal exertion, 
also an income of over £100, and less than 
£400 from property. Sec. 6, I.T.A., '9.'), deals 
with both sources of income separately, and 
(rives a £400 limit to each (thereby repealing Sec. 
7 I.T.A., '94, which mwle the £40U <lerivablc 
from all sources). Deductions may be made, 
therefore, from etich u£ these classes, but only 
one deduction may be claimed, this being left 
to tl^e option ot the 'taxpayer. Depreciation in 
shares under Sec. 7, 1.T.A., '95, includes capital 
invested in mining shares, and deductions can- 
not be made for depreciation therein. 

Income Tax Appeals, Nov. 28, '95 (2.56). 

Coy. situated ontside Tasmania — mort' 

gages in Tasmania. 

A company which lends money nt its ofRce in a 
country outside Tasmania, an(l takes security by 
mortgage or scrip relating to property in Tas- 
mania, is not to be considered as carrying on 
business in Tasmania for the purposes of Income 
Tax Acts. 

In re Brittsh Axn A uatra lariat Trl'st and 
LoA.v Cot., Ovt. 16, '96 (^.93). 
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Bd F<ff., Wd. 20, me. B—mU of propsrty hy 
miniHff eoff^'^prefU not inoome. 

Where a mining coy. told its property for 
£2,000 and 25,0(M) shAres in a new ooj., Talned 
at 4«. 6d. each. Held, a8 the batineas of the 
eoy. was to mine for mineralu and not to bay 
aiKl tell mines, that thi? profit on its sale was 
not taxable income ; bein^ protected by Sec 8, 
Income Tax Act, '95. as pront made by 'the sale 
of any property, which is not sold in the coarse 
of carrying on any trade. 

In T€ Mount Bam, Aug. 19, *96 (2.8S). 
V,D.L, Coy.— 59 inc., No, 20, 8ttc. IS— 



tax due oh interest on borrotoed money. 

The y.D. liand Coy. although registered in 
England carries on its business in Tasmania, 
.and is a coy. liable to pay Income Tax under Sec. 
13 of the Act ; on the amount of diyidends 
paid to English shareholder the tax being due 
only on so much of the dividends as are paid 
out of income deriyod from Tasmania. 

In re V.D.L. Co., Ap. 9, 96 (2.68). 

59 Vic., No. 20, tee. IZ-^EnglUk deheTvturee 

eJsempteA. 

The Crown cannot levy Income Tax on interest 
on borrowed* money belonging to persons out- 
side Tasmania, i^o where a coy. hoil borrowed 
largely in England, and from its profits was 
first deducted the amount of interest payable to 
its English debenture holders. Held, the 
Crown could not claim Income Tax on this 
amount, and leave the coy. to deduct the tax from 
such interest under 69 Vic, Ko. 20, See. 18. 

J» re Exv Bat A Wahatah, Jane 80, '96 (2.78). 

59 Vio., No, 20, »ee, 15 — tax on dividend* — 

itee. 28 ofhB Vie.. No. 16 jHirtially repealed^ 
tingle tax only dve. 

Under the Income Tax Act. '95. a single tax 
only is allowed, and Sec. 15 repeals Sec. 28 
of the Income Tax Act, '94, a^ far as the 
method of ascertaining a coy.'s income goes. 
So where Income Tax was claimed on a ooy.'s 
profits on the basis of its income received for 
^95, and also for all dividends which had been 
and might be declared daring *96 ; held, only 
one years duty was recoverable, loid where a 
dividend was declared in Feb., which had been 
corned before Jan. 1, '9G. Held, excepted from 
duty until the following year. 

I5G0>IB Tax Appeals, June 24, '96 (2.77). 

Stock jobber^armer-^ 60 Vie., No. 20, eec. 

10 — machinery, tee. 24 — building toeiety. 

A stock jobber is taxable on the profits he has 
made during the year, after deducting his 
losses. A fiurmer who, in addition to his farm, 
has other property producing income is entitled 
to deduct from that income the loss on his fum, 
under Sec. 10, Act 95. To allow for deprecia- 
tion in machinery, where a sum out of the 
profits is written oif the balance-sheet, and 
allowed to remain in the business, it is freed from 
taxation as a depreciation fund under Sec. 24. 
Where a building society contracts with its 



members to make certain payments for which 
the members give Talaable oonsifleration ; such 
are not profits but liabilities, the surplus over 
which only is taxable. 

iNOOiiE Tax APf salk, Sept. 8, '96 (^.90). 

Building eoeiety, 

A building societv carries on a business, ami is 
liable to Income Tax on that account. 

Ja re Equitably BiriLnn;o Soot., July 11, '96 

(2.78). 

-—^Building eoeiety-^tax ho^ie ateetted — New 
York Life Inturaaee Coy. v. btylet dit' 
tinguithed. 

A building society having shares, shareholders, 
scrip, and register, its income being derived from 
the (Hfference between the money it iMri-oa^ed 
and the money it lent, sought exemption from 
Income Tax on the authority of the New York 
Life Insurance C!o. t. Styles, 14 App. Ca.. 381. 
Held, that it was a coy. carrying on a trade or 
business within Tasmania, and wa^ chargerible 
with Income Tax on the amount of profits 
made daring '94, bnt this was not to include 
payments on account of principal. New i'ork 
Coy. ▼. Styles distinguished. 

In re Hobabt Mutuax. Pb&manbnt Build iKa- 
SOCIBTT, Aug. 28, '96 (2.47). 

Infant 9 see Guabdiaxship, Maintekancb, 
Will. 

Injunction. — Granted before trial ^-^ copy- 
right of play. 

For an interim injunction, pit. has only to make 
out a prima facte case, and his rights will bo 
protected until trial. So where the sole right 
to perform 'M'inafore " in the British colonies 
of Australia and New Zealand was assigned by 
the authors to W., by a power of attorney, an 
interim injunction was^ granted; it being held 
no objection that the power of attorney was 
unfiled as its only use was to prove ownership 
in W. Semble the British colonies of Australia 
includeb Tasnwuia. 

Gilbkbt ▼. PoLLABD, June 12, '80 (1.280). 

Interloevtory — granted in retpeet of bank 

being ^ndered. 

The Court has jurisdiction to grant an inter- 
locutory injunction in cases of slandering a 
person, firm, or coy. in respect of their trade 
or profession. An ex pte. application under 
C.L.F.A., No. 2, for an interlocutory injunclion 
was acoordicgly granted where it wss said 
** That the Commercial Bank will not open its 

doors again, it owes my wife £ , and is not 

in a position to pay.'* 

COXMXBCLAL B*ANK OF TASMANIA Y. LeAEB, 

May 1, '95 (2.8»;. 

— i^t/Wfcrf fehere no nrgeney jf roved. 

An interlocutory injunction refused, whero it 
was sought to restrain the Qovernor-in-Council, 
from levying a rate under circumstances wliich, 
as was alleged, did not authorise him so to do. 
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To gnant any such application, urgency mast be 
clearlj made out in the Bhapc^of immediate and 
irreparable wrong and qoiere this should be bjr 
affidaTit. 

Ex pte. Scott, Feb. 0, 72 (1.143). 

Innkeeper. — j^rriur/* of duty — aeti^m liet 
atfaiiut oitner. 

By the custom of the realm an innkeeper is 
bound to receive travellers If he has accomo- 
dation and they are vrilling to pay him ; 
damages for the violation of this duly must be 
sought against the owners, and not from 
any manager or agent. So where a 
publican was bankrupt and action brought 
against the man in charge instead of the 
trustee in bankruptc}' a non-suit was decreed. 

HoLXAN y. Bastard, Dec. 12, '92 ri-455;. 

Insurance. — Oh land or huUdinffs — 1>- 
f^urable iniereH in — hwband hat none iHtoife'M 
landi as tenant. 

Where husband and wife are living together, 
the mere user by the husband of his wife's land^ 
or V.V.. does not constitute a tenancy between 
them, or alter the property in or possession of 
the land. So where P. insured his premises, nnd 
Conveyed the J and to his wife to hold under 
the K.P. Act. Held, the land became absolutely 
hers, and he could not be regarded as her tenant, 
so as to have an insurable interest in the land 
or buildings thereon. 

PuBDT V. Mutual Insuranck Cot., July 6, 

*80 a.28i;. 

Life — 38 yiCfNo, G, see. 38 — payment for 

debit. 

By the Life Assurance Coy.'s Act, Sec. 38, the 
policy of any in&tlred person on his death is not 
to be assets for the payment of his debts. 
Held, this docs not affect the testator's powers 
of disposition, and a policy which passed 
under the residuary bequest in a will was held 
applicable to the payment of testator's debtn, 
this Sec. noth withstanding. 

In re Wilkinb, July 6, 77 (1.190). 

Agent for inMuranee eoy. — Jit's position, see 

Principal v. aoknt, Fybh v. Wjebstbb — 
as to the liability of— for hisstatcwe»t& — infra 
— insurance — life, 

Zt/iv— 49 Vic, No. 21, sec, 4 and 5— bank- 
ruptcy of assured — trustees election. 

Under the Life Assurance Amend. Act,'84, Sec. 4, 
on the bankruptcy of an assured person the 
interest in any policies he may have taken out to 
the extent of i: 1,000, together with the bonuses 
thereon, shall be protected, and not be assets 
for payment of his debts. By Sec. 5 the trustee 
may elect, if the policies amount to over £1,000, 
which are to be protected. Where S. had two 
policies to the amount of £1,500, on ieach of 
which he had raised money from the company. 
Held, that to the extent of the money borrowed 
he had disposed of his policy, and that the Act 
only operated on what %vas left. In making up 
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the £1,000, the trustee, therefore^ could only 
elect to protect so much of each policy as was 
unencumbered, the encumbered portion belong- 
ing to the creditors, subject to the right to 
redeem. 

In re Frathrrstoks Policirs, Oct. 12, '96 

(2.97; . 

Life — mistaken policy— liability of in- 
surance eoy, for agents— return of premium. 

Where R., intending to take out an endow- 
ment policy payable at the end of 20 years, 
by the fraduleot misrepresentation of the coy.*if 
agent, signed a life policy and paid a pxemium 
before discovering his mistake, when he re- 
pudiated by letter. Held (1) Thouj^h an actioR 
on a policy of insurance is not within the 
8.D.A., b'ec. 27, this was within its jurisdiction 
as being an action to recover money paid under 
a misrepresentation. (2) The fact tliat by 
paying the premium he might have got a benefit 
in the event of his having died was not sufficient 
consideration ; he had not got the benefit he hacl 
bargained for, and could repudiate and recover 
his premium. (B) The proceeding to recover 
the premium was, of itself, an emphatic re- 
pudiation of the contract. (4) An insurance 
coy. is, 2^f*^f"*^ ftieiSf responsible for the acta 
of its agents, whom it has put in its place to 
obtain proi)03als of insurance ; and the fact 
that on the policy a clause was printed in 
diminutive type disclaiming the coy/s liability 
in case of their agents misrepresentations, did 
not protect them : as the agents, having procured 
R.'s signature to the policy by fraud could not 
bind him by any stipulation therein. 

Australian Widows Frjrndlt Socirtt v. 
Kaimet, June 11, '92 (1.443). 

Construction of documents for jury— marine 

— running down clause. 

In insurance cases, the construction of the 
documents therein, letters of instiuction, etc., 
are not for the judge, but for the jury to 
determine. In marine poUcles it was juoicially 
considered in 189.1 that the running down 
clause was, at that time, of recent growth, and 
not to be presumed to be included in the absence 
of special instructions in an insurance against 
all risks. 

FtSH ▼. WRRflTRR, July e, '91 (1.417). 

Marine^ open poliey^loss of vessel to the 

knowledge of bolk parties — duty of agent to 
oommunieate material facts. 

On Not. 5, H. sent an order for goods, which 
reached Loudon, Dec. 23 ; he insurod the goods 
with M., the contract being that they were 
assured lost or not lost from L. to H. on any 
kind of goods loaden or not loaden, or to be 
loaden on ship or ships, the assured to apply 
the policy to any goods shipped on any vessel 
on the voyage spt:cified as he should elect The 
" Norfleet * containing the goods ordered was lost 
in the chaunel on Jan. 22, news reaching Tas- 
mania, January 28. H.. thinking the ordei* 
could not have been completed in time to be 
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On the N., did not oommai^icftle to M. the date 
of his hATing sent off his ozder, which woald 
haye shewn that the goods might, as in fact 
they were, be on board the N. The policy wits 
made oat after the loss of the N. Held (1) 
"That where an insurance is effected on goods 
on an open policy, the fact of the loss of any 
skip to the knowledge of both parties when the 
policy is taken out (it being unknown to both 
that the goods were on board) will not invalidate 
the policy where both insurer and insured stand 
on all equal footing as to information on all 
facts which would affect the insurance. 

(2) Although it was the duty of his agent to 
communicate to H. the loss of the N. as speedily 
as possible lookiog at the then (1873) general 
use of the telegraph in Tasmania from London, 
it was not in the ordinary course of his business 
to have telegraphed, the letter was enough. 

(3) Eveiy fact is material to the underwriter 
which would affect his judgment ; that the date 
on which the order was sent from Tasmania 
was material, and that it was no excuse for H 
that he did not think it of sufficient conse- 
quence to communicate. It is immaterial whether 
the omission to communicate a material fact arises 
from intention, indifference, mistake, or from 
it not being present to the mind of the insured 
that the fact was one which it was material 
to make known : and the jury having given U. 
the verdict on the ground that thera was no 
intentional witholding of facts by him, a new 
trial was ordered on the above ground. 

Habbottls v. Maxwbll, July 11, 78 (1.152). 

'—^Insurance coy, — meaning of — foreign coy. 
vith agent in Taetnania not under the Act. ' 

XJcder 30 Vic, No. 1, for the purposes of the 
Act, insurance coy. means any coy. provided it 
is incorporated or regulated or enabled to sue 
or be sued by Charter or any Ace. Held, that 
where a coy. not domiciled in Tasmania, had 
its place of business in England, and only an 
agent in Tasmania, the Act did not apply as it 
could not here be effective unless the coy. 
voluntarily submitted to its jurisdiction. 

Ex pie. SpiCBB, July 11, 78 (1.158). 
Interpretation of Statute, see Statute. 
Intestacy, see Administratiok. 

Justices of the Peace.— ^maM2mtf»<— 19 

Vic, Ho. IQ, sec. 14. 

Where the warrant and conviction are at van* 
ance, the Appeals Regulations Act, bee. 14, 
allows amendment thereof. 

Sxpte. BcRDOir, June 1, *00 (App. A. 81). 

^•^^Appeal from decisions of— 19 Vic., No, 10, 
sec. 16. 

Under the Appeals Regulation Act, '55, the 
Supreme Court is empowered not only to restrain 
other tribunals from exercising their jurisdiction, 
but also to enquire into the substantial justice 
and merits of each case. On questions of fact, 
however, the inferior decision will stand, unless 



manifestly erroneous. So where, under Sec. 16 
an application was made to restrain certain 
justices of the peace from proceeding on a main- 
tenance order, on the ground that i&ultery had 
been proved at the trial. Held, as the justices 
had evidence before them as regards the all^;ed 
adultery, and had considered its weight, t>>eir 
decision was to be nplield. 

Daly v. Daly, Nov. 29, 78 (1.210^. 

Appeals under 19 Vic., JV'o. 10 — notice' of^ 

kow given. 

Notice of appeals, under this Act, must be 
given personally, and not to an attorney or 
agent. Want of due notice upon being proved 
precludes a Court from entertaining the appeal. 

Hawkbs v. Gabhisl, May 27, '59 (App. A. 8). 
Appeal — 24 Vic, No. 6— y»#c. 1, notice necesm 



sarg — service of. 

The notice of appeal, in writing to the respon* 
dent is a condition precedent, and without this 
has been given, the appeal will be disallowed. 
Personal service of the notice was held not in- 
dispensibly necessary, in 

Cox v. JoHVSTOir, Dec 7, '60 (1.2). 

{N. under Sec. 10, a rule was made by the judges 
of the Supreme Court, that personal service was 
necessary, or if not possible, proof mnst be 
given of due diligence in attempting to serve) . . 

Appeal^ certiorari — onlg where jurisdietiom 

is exceeded — otherwise stated case — 24 Vic, No. 5. 

The Supreme Court cannot decide on certiorari 
whether the magistrates were right or wrong 
in admitting or rejecting evidence, although it 
can determine the question whether they acted 
within their jurisdiction or not. The only way 
to review the practice of magistrates is to apply 
under 24 Vic., No. 5, for them to state a case for 
the opinion of the Supreme Court. 

Ex pte. Lucas, Jan. 27, 71 (1.188). 

Appeal ^certiorari — where taken ateag hg 

statute. 

A statute taking away the power to review by 
certiorari in express terms, will not prevent pn>« 
ceediDgs under the statute to be reviewed by 
certiorari^ if it appears to the Court that tlic 
lower tribunal acted without jurisdiction or 
exceeded their authority. 

B. V. Smith, May 28, '62 (1.19). 



•Appeal — stated eojrtf— ' Magistrates Stated 



Cases Act, 24 Vic, No. 5, sees. 1 and 6. 

By Sec. 1 of this Act, upon the magistrates 
deciding any question, either party may ,call on 
tiiem to state a case for submissidn to the 
Supreme Court ; by Bee. 5, the judges are em- 
powered to hear any matter arising. An 
ol>jection not taken before the magistrate, can- 
not be raised before the judge ; but where no 
point of law arose in the case, the sentence only 
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bdng enoneooB, it waa held that the jiidg«i had 
power <m a case stated to rectify the sentence 
under Sec. 5. 

PBAllSOif ▼. PnoPSTiNO, Jane 20, *«$ (1.109). 

if-'O/idanU of maguirale noi reooioable* 

On the hearing of a stated case, an application 
was made to the Court by one of the parties to 
have it' sent bock to be varied , on production of 
an affidavit of a dissentient magistrate, stating 
what had taken place daring their retirement to 
consider their judgment. Held, that the affi- 
dATits of magistrates (as of 'jurymen), as to 
what took place daring their consultations, 
could not be received in evidence on grounds of 
public policy. An appeal against the decision 
of magistrates can only t>e'on questions of law ; 
the fact^ are to be taken as stated, and no 
objection can be raised that they have found 
aj^insc the weight of evidence. There is 
no general power in the S.D.A. to refer cases 
back to magistrates for Amendment or altera- 
tions, although this may be done when it is 
neces«ary to supply some essential fact which 
has been omitted. 

Australian Mutual Widows' Fiubndlt 
SociKTT V. Bainby, Jone II, '92 (1.443). 

Breach of JMg hff — Jiow puuisAahle, see 
Quo. Wabuarts. 

Jun'tdietion — to be pUtinlff Hated, 

The Jurisdiction of magistrates must appear by 
direct averment, and may not be collated by 
intendment. 

WoRLBT V. Hamilton, Nov. 18, 'C2 (App. A. 69). 

Cannot decide a quettion of title. 

Wherever a qu^tion of title comes in the juris- 
diction of the justices of the peace is ousted. 

WfliHKBR V. DUGOAK, July 1, '70 1.181). 
No power to vary previous orders^ except in 



certain caeee. 

On the hearing of an information for the dis- 
obedience of an order, it is not competent for 
justices to enquire into the validity of that 
order, except (1), where the happening of a fact 
i>ub8eqnent to the order, renders it inoperative, 
vg,. death of wife ; f2), where the order is on 
its face, void for want of jurisdiction. 

Garlick v. Garuck, Dec. U, '69 (1.121). 

THo potoer to commit to pri»on for iongee^ 

under Master and Servant's Act, see B^ASTJUI 
AND Servants. 

Jurisdiction — res adjudiea — order made 

at QfMTter Sessions, 

On an application by M. before two justices for 
maintenance, an order was made by them which 
was subsequently qaoshed at Quarter Sessions. 
M. then applied again to two justices on the 
same grouncb, a verbal protest being given by 
the opposing counsel, who, however, finally 
argued the case. Held, that the decision of 
Quarter Sessions was final, and ousted the juris- 
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diction of the second set of justices, and this 
Was not affected by the opposing coaosel, argu- 
ing the ease before the lattor. 

Qdbbn v. Jonm, Ang. 9, '61 (L9)« 

Order made hy—mof he evOenee, even if noi 

transmuted to th^ Clerk of the Feaee, aee 
Ktidkngb. 

Pradieo-^nmrnons heforeanothermagiMtraU 

It is not compellable for a'magistrate to issne a 
summons on an information taken before 
another magistrate. 

Bm pie, Tatlor, 75. 

Power to rrfuse bail, see CftlMlNAL. 

"-^Summons before time within which to aUeudf 
see Pbactigb. 

Option to be given to the prisoner — where 

not so given. 

A magistrate must give the accpsed the option 
of being dealt with summarily or by a jury, 
and if the option is not stated to the prisoner, 
the decision of the magistrates will be quashed 
on that account. 

Re Webb, Nov. 6, '94 ( 2.80). 

Meturn of conviction. 

The return of the conviction must be on parch* 
ment, and not on paper. 

Re GnuSBBD, May 14, '87 (lil43). 

Beturn to a writ of certiorari — requirements 

— wUfkU neglect of attachment. 

The return to a writ of certiorari must be com- 
plete and in proper form. Where (in error) a 
return was made consisting of summons, infor- 
mation and evidence, together with an 
endorsement that the accused was gailty ; but 
a conviction (without which the Court could 
not proceed) had not been di*awn up ; a proper 
conviction was ordered to be returned, and 
semble in the case of wilful neglect to this 
order, attachment would issue. 

Ex pte, Gbb v. Thb Justices of Svandalb, 
July 6, 'M (2.24). 

-^-^ Conviction ^penaltg for each dag's defattU 
— one conviction sufficient. 

Although where a penalty is ioaposcd for every 
day's default, it is a new offence for each day ; 
one conviction for the 'penalty of £1 a day for 
five days may be sustained, and a separate infor- 
mation summons and conviction for each day is 
unnecessary. 

Riddle v. McGsboob, Kov. 6, '84 (2.102). 

Conviction — penalty imposed after day 

specified — %o a^nendment, 

A conviction will be bad if it impose a penalty 
after ^e time specified in the information, 
and amendment of the verdict will not be 
permitted. 

Habinb Boakd v. HoGbbqcb, Nov. 17, '84 (2.101) 
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■Hjf parie deeufom-^appeal offainH^dtetMitm 
mpkeld, but primciplt crUieU§d — iMimiiil 
umder 19 Ftc, Hfo. 8, $ee, 2 — ol^jeciion* mot 
onfaee of proceedings. 

A summons was served on G. on April 16, and 
left at his house, he being absent 18 mileb 
Awaj, and was adjudicated upon ex parte on 
April 20, G. returning next day. On application 
by certiorati to quash on the gzpund that G. 
had not received the summons befmro hearing, 
and therefore the magistrates had no power to 
convict. Held, that it is for t)ie magistrates to 
decide on the evidence before them, whether 
reasonable notice has been given, so as to enable 
them to proceed ex pat te^ and so long as they have 
some evidence to decide on, the Court will not 
interfere. Per ri^.,thi8 power of pioceedings, 
ex parte, should be exercised with caution, and 
semble only where a summons known to have 
reached him has been disobeyed, otherwise a 
warrant under Magistrates Summary Procedure 
Act, Sec. 2; is pr^erable. Held also that the 
Court will not notice objections (except for want 
of jurisdiction) raised by affidavit, and not 
appearing on the face of the proceedings. 

Geb v. Thb Justicbb of £vAin>ALK, Sept. 8, '04 

(2.25). 

Jurymen. — Affidavits of after trial not 
receivable in evidence see Costs and Evidibkce. 



loaches. — Exeevtory intereet. 

Where an execulory interest is concerned, the 
Court requires far greater promptitude in having 
recourse to its aid than is ordinarily rsquireiL 

Dixon v. Hsnst, July 23, "SG (2.80). 

19 yearn — trustee eeUing to kimnelf* 

A trustee for sale may not sell to himself, bnt 
even in such a case, equity will not grant relief 
after a lapse of 19 yeai-s, unless it is accounted 
for by special circumstances. 

Nicholas v. Howklls, Mar. 11, *92 (1.487). 

Land Transfer.~Sec Real Property Act. 

Landlord and Tenant. — Agreement^ 
clause for mmmary tjvctmtmi. 

In an agreement between landlord nn.l tenant, 
a clause which provid« s for summary ejectment 
directly the rent is in arrear (although ap- 
IMirently reprehensible), will effectually bar any 
action the tenant may bring. 

Watkins v. Cascade Bbkwbbt Cot., Dec. 5, *95 

(2.67). 

Conrersio/i of tenancy --notiev. 

A monthly tenancy cannot be converted into a 
weekly one without notice to that effect to the 
tenant. 

Smith v. Bradford, May 5, '86 (2.103). 

• 

DistreJts^ cxcvMeite—fchcre (ictitmahle. 

The act of distraining for more rent than is due 
is not actionable, except in the event of special 
damage or excessive distress with i^pcct to the 
amount actually <iuc. 

Burns v. Sawford, Dec. 22, '59 (A pp. A., 24). 
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-; — Iffeetment — riolenee. 

In ejecting a tenant, a landlord has no risrht 'to 
breaJc open a door, this being more violence 
than absolutely necessary. 

Bobbrts v. Bichabdson, May 5, *9C (2.66). 

SatisfaotioH ofr^M, 

Taking goods by the former in satisfaction of 
rent> good if the latter consents, see Bill of 
Sale. 

Tasmania^ timber — tenant eanmot cut ami 

sell —tea St e. 

Trees, although (in Tas.) not timber in its legal 
sense (with the exception of sylra eeedua) are 
parcel of the inheritance, and, as such, belong 
to the owner of the soil, the lessee only having 
a qualified property to deal with such for some 
legitimate purpose connected v^th the tenancy, 
any act beyond which is waste. Unless the 
contract is to clear the land, a tenant has no. 
power to iMirk wattle trees and sell the bark 
but commits waste in so doing. 

Drt v. Bbnkbt, Jane 2, '6d (1.79). 

(Of., this case for the law of timber and waste 

thereto, in Tas.) 

Land Taz.-—o2 Vic,, No. ni—deductwns per- 
mittHble—tiee. 10 — applies to a Jtoating orer- 
draft— how calculated — equitable wortgage — 
uc. 44. 

By 52 Vic, Ko. 31, Sec. 10, the owner of land 
subject to a mortgage, on payment of Land Tax,, 
is entitled to deduct a proportionate part 
thereof from the interest on the mortgagee ; any 
difference between owner and mortgage by 
Sec. 10 to be settled by a judge in cbambersw 
Held, that Sec. 10 applied to a mortgage to a 
bank to secure a floating, and consequently, 
fluctuating oveidraft, and that the deduction i» 
to be calculated upon the amount due to the 
bank at the time when tbe mortgagor paid the 
tax, but that Sec. 10 does not include equitable 
mortgages. Held, also, rhat 43 Vic, No. 12^ 
Sec. 46, and 52 Vic, No. 81, Sec. 44, only 
empower a judge to settle the difference con- 
cerning the pa\'mcnt of the tax, and a decision 
as to what rate of interest the bank is entitled 
to would be ultra vires that section. 

Jokes v. Union Bank of ArsTUALASiA, Aug.. 

"94 (2.1'8). 

Summons mufler 52 Vie., No. 31, See. 4S — 

deduct hnix in resjftct of mortgage* — judget 
decision— furtkir summons— res adjudieata. 

A summons wa<* taken out by a landowner 
under 52 Vic, No. 31, Sec. 4:V, to settle wluit 
deiluctions in the way of Land Taxhe was entitUail 
to make in respect of three mortgages, the 
judge to decide the legal principles. This bcln^ 
done, a second summons was brought for the 
same purpose as to a mortgage which was in 
existence at the time of. bnt not included in,, 
the flrst application. Held, that as each mort- 
gage constituted a seinrate tranaactien, the 
deduction from each formed a separate 
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subject of litigation, and (dtstingnishing Wor- 
man v. Worman, L.K. 43, CD., 2U(>; the second 
Hummons could not be barred on the ground of 
r€$ tuyudicata. 

Jones v. XTniox Bank or Australasia, Sept. 

14, *9b (2.49). 

52 Vic,, N(f. 31, Soe. A»-^Land Tax paid hy 

Uuant — where voluntary. 

Although a landlord cannot enforce an agree- 
ment by a tenant to pay Land Tax, 8ec. 49 
Land Tax Act, 1888, declaring such an agree- 
ment not binding, yet where the tenant has 
voluntarily paid Land Tax he cannot subse- 
quently recover it from the landlord, such 
payment being construed as a gift to the latter. 

in t€ BowBRBANK Estate. Nov. 24, *96 (2.106). 

Claim to deduct Land Tax from rent charge, 

see Rbati Personal Bbtates' Duty, Fjbkton 

V. EllKllSCOMB. 

Launceston. — Burgeeeee Act, 22 Vic,,No. 12, 
«eo. 100 — diaqualifleation under — information. 

By Sec. 100 ot this Act the owner of premises 
is'liable for rates whether they are occupied or 
not. Where an information for non-payment 
of rates was laid against F. to invalidate his 
'election as Alderman, although W., who laid 
the information, was, for the same reason, 
ineligible ; held, he had sufficient status as a 
burgess to lay an infonnation under the Act 
and a rule for quo. %varranto was granted, 
8emble an application to the Coui-t may be 
made by 9 Anne by implication. 

QUEBN v. Fawks, May, 29, '60. 

Oae-^id Vic, wc. HO-^pipe connected fcUh 

coy.'ejfipe.  

By Sec. 140, Launceston Gas Coy. Act, a penalty 
is imposed on any one laying a pipe to com- 
municate with a pipe of the coy's. \«'ithout their 
permission. Held, that the penalty did not 
attach where an owner laid a pipe in com- 
munication with his own exit pipe from the 
gas meter, although such exit pipe was in direct 
communication with a pipe belonging to the 
company. 

Green v. Let, Aug. 20, '00 (1.406.). 

Market, see Market. 

BailuHxy dehenluree -- BO Vic, Ko. 28— 



33 Vic., Ao. 21, sec. i^-coy. how sued. 

The L. and W. Railway Coy., under 30 Vic. 
Ko. 28, procured consent from Parliament to 
lx)rrow a sum of money on their bonds, pay- 
ment of which bonds was guaranteed by the 
Govemor-in-Council : by Sec. 5, on the coy.'s 
d(£Eault, the Colonial Treasurer was to pay, 
in which case by Sec. 9 he was to be re- 
imbursed. 91 Vic, No. 43, substituted 
debentures for bonds, but left payment as 
before. Held (I) That on the coy. 's default 
the Colonial Treasurer, and not the Queen, was 
the only person who could sue, and that be 
could do BO without declaring oh the bonds, but 
simply on the common count. (2) That he was 
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not limited in his vemedy to a rate on the distriet 
(given by 30 Vic, No. 28), but couW first sue 
the coy. at Common Law. (3) That the pro- 
duction of the bond, with a statement of the 
amount due on it. was all that was necessary 
to establish the esse under SS Vic, No. 21, 
Sec. 4. 

Launceston xKn Western Hailwat Cot. v 
Cuapjcan, June 21, 72 (1.146). 

-— — Ai^«« — in respect of bending warehouse. 

Under the Municipal Corporation Act of Laun- 
ceston, the bonding wat^house is liable to be 
rated, it being in the occupation of a lessee not 
for government purposes but for his own benefit* 
and so not falling under the exception inr 40 
Vic, No. 11, buUdings occupied on behalf of 
Her Majesty. 

Sadlbr v. Corporation of Launceston, Nov. 

19, '78 (1.209). 

Lease.— see Landlord akd Tenant. 

Duplicate Leases — Jiow stamped, see Stakp. 

Legal Practitioner. — Action against a 
solicitor " counsel. 

In> making an application * which invades the 
peiiBonal character of an officer of the Court, 
the applicant must be represented by oonnseL 

^xpte. Pink, Nov. 17, '65 (1.86). 

Except where the complainant seeks the pro- 
tection of the Court (gainst a solicitor, in which 
case counsel may be dispensed with, but the 
application must be supported by affidavit. 

In re A.B., an Attorney Oct. 6, '94 (2.26). 

Admission to praetufe — requirements — 

disqualification. 

To be admitted as a practitioner in this colony, a 
candidate for admission mubt actually and iina 
fide have served for five years or upwards as an 
articled clerk to a practising solicitor. Where 
a person during his five years had held the office 
of Registrar of the Court of Requests ; held, he 
could not be admitted ; the fact that his 
employer had consented to this course being 
immaterial. 

'Ex'pie. Fletcher, Oct. 11, '62 (1.26). 

Admission. 

27 Vic, No. 25, Sec. 6, is not repugnant to, but 
co-exists with 4 Vic, No. 29, Sec. 3. 

In re Gill, Sept. 12 '73 (1.154). 

[A person who has obtained a B. A. degree at the 
university of Tasmania, served his articles, and 
passed the necessary legal examinations in the 
same colony, is entitled to be admitted as a 
barrister and solicitor in Victoria, re PiCKEN, 
Nov. 26, '96 (2.107), Victorian Decision.] 

Admission —from another colony. 

An attorney coming from another colony under 
censure of its Supreme Court, cannot satisfy 
the Court of Tasmania of his respectability, 
and will not on that account be admitted. 

In re Barbatt, July 18, '83 (1.276). 
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JU-^fmisgiom'^wkere slruoU off the rolU. 

A solicitor strack off the xolls for muapprcyprU- 
tion of a cUent*e mon^. mait make restitation 
before applying to have his name restored. 

In r€ A.B., SOLiciTon, Sapt. 28, *94 (2.87). 

^^Ckamffe cftolieUor at JCquity, 

In Eqaity, a change of eolisitor can only be 
made by order of the Court, and till such is 
made, counsel cannot act as solicitor or counsel, 
'as them must be a professional man on the 
record. 

GuBBir V. Walkbu, July 23, '81 (1.349). 

Condmet of^-CcmrV* power to iikquire into. 

The Court has an inherent right to enquire into 
fhe conduct of any of its practitioners. 

/m to A.B.. A Solicitor, Sept. 21, '94 (2.27). 

"'^Comiuet of-^appodl to judge xm ehambers. 

An api^cation in Chambers by a solicitor to 
rescind a preyious order made against him by 
the Court in the same action, was heard on the 
giDond that when the Court is sitling, parties 
have a right to go before it ; when the Ciourt is 
not sitting, in a case of this description, there 
M a right of appeal to the judge in Chambers 
by whom the discipline of the Court can always 
hie applied. 

Jones ▼. Eluston, Mar. 22, '93 (L457). 

— - Conduct. 

Must address the Court in professional costume. 
In ro JoKBS (L6). 

Fidueiary character of — purchase dy 

a eolicttor'u clerk. 

M. was a participator in the residue under a 
will, in the administration of which a suit 
arose, which was compromised. £., was her 
solicitor for the suit, but, afterwards, in other 
matters, ceased to be such. M. wishing to sell 
her interest instructed another solicitor to apply 
to £. for its valuation, and H., his managing 
clerk, who had the sole conduct of the suit, was 
told to value it. which he did, and purchased 
her share on behalf of W., a fellow clerk in E.'s 
office. Held, that B. and H. both stood in a 
fiduciary position to M., and must satisfy the 
Court that a just and fair price had been given. 

JiBRBDiTH V. Hbnrt, Dec. 9, '87 (L865). 

•^•—lidueiarif character — will beuffltting 
wlieitor — proof. 

Where a solicitor prepares a will leaving 
property in his own favour, the will must be 
proved in public. 

In re Trott'8 Will, Dec. 22, '87 (1.367). 

•^^Loan by a solieitor — fchere no fiduciary 
character, 

6., a solicitor, was to find a lender of a certnin 
sum to H., in the meantime advancing him the 
jnoney. J., consented. to lend, Jand a mort- 
gage was effected between H. and J. Held, 
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that upon the loan a simple contract debt arose 
between G. and J. for money paid, or money 
lent by G. on J.*s account, that there was 
nothing of a fiduciary character about the 
transaction, and that it could be consequently 
barred by the Stat, ot Limitatioas. 

Gill v. Irblanr, Dao. 20, '92 (1.456). 

'-^^LMUity to oliente— action for weyligenee 

against, 
A solicitor is bound to bring a fair amount of 
skill Mid care to bear on the performance of his 
duty. To fix him with liability for breach, 
theieof , there must be not only an error of 
judgment or misconstruction of a document, 
there must be gross ignorance or grots 
n^ligencc. 

ICuRRAT V. Flbtohbr, Aug. 17, '69 (App. B. 80). 

TAahUity "-extraordinary care — tUlee of 

 adjoining ptoperty, 

A solicitor is bound to bring reasonable skill 
and care to bear, but is not required to exercise 
extraordinary care. So he is not to be expected 
to examine the titles of land adjoining property 
he is about to purch<ise for a client, in order to 
ascertain whetner the measurements are correct 
or not. 

Sharp v. DoBB02r, Nov. 22, *87 (1.869). 

^— Xia^iZt^y — loee arising from unautharited 
ineestmente. 

Where, by the agency of his solicitor, a client has 
invested money in an unauthorised investment, 
as on a second mortgage, it is not enough for 
his solicitor to shew that it was done at the 
client's suggestion, but he must have specially 
pointed out the fact that it was nnautnorised, 
and cautioned the client against it, or he will be 
held liable for any loss that may ensue. 

Mbboh v. Ellistox, Ap. 29, '96 (2.64). 

Liability — scope of^-net to inrest generally 

— money in the hands of the firm. 

It is not within the scope of a solicitor's 
ordinary business to receive purchase money 
from his client for investment generally, and if 
money is so given to one partner, who mic- 
appropriate ic without the other partner's 
knowledge, the latter will not be liable. But 
if it can be shewn that the mon^ had once 
been placed in the hands of the firm, subsequent 
misappropriation by one partner leaves the 
other partner liable. 

SCHOTT V. Ellibtox, Feb. 22, '98 (1.456). 
J02(k8 V. Elijbton, ib, 

^-^Strihing off the rolls^neglect. 

Neglect or dilatorinc^, not of themselves, 
grounds for supension or striking off the rolls. 

In re Gill A Ball (1.832). 
Striking off the rolls^fraud im bankruptcy. 

A solicitor who, acting for an insolvent, draws 
up the schedule of debts and assets, and omits 
a debt to himself, is liaUe to be struck off the 
rolls, this being a fraud onthe policy of the law. 

In re Flbtchbr, Aug. 24, '66<1.97)* 
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Libel.— 59 Vie^ Ko.l\-'truthjper9eni>d^enre 
malice %mfHUd^amagc»'~09pei^9ei itumrred 
ii^eeming to trial. 

Under 60 Vic, Ko. 11, tnith is no defence in an 
action for libel, nnless it can be also proved 
that the pnblication was for the public good. 
In' an action against a newspaper which had 
published a scurrilous history of a person, headed 
«*A Modem Friapus/* and warning the public 
against men of such character, the jurj were 
directed that the matter of the writing must 
be presumed to be malicious, and that actual 
maltcc need not be proved, except it bears 
materially on damages, nor need spedal damages 
be proved. The proprietors of a newspaper are 
not amwerable for tiie malice of the writer of a 
libellous article ; also that the pit. is not entitled 
to liave the expenses of coming to the place of 
trial speciAcali^ taken into account, these can 
only Lie included generally in the amouLt of 
damages given. 

Stbachak v.' Dailt TiLionAFH, Sept. 12, *«C 

(2.9S). 

CateM im notice in window. 

The following notice stuck up in a shop window 
wa«i held a libel," Notice, Mr. W., Plasterer, next 
^oor, owes for groceries obtained by -his wife at 
this shop to the amount of 18s. lOd. This notice 
will remain in until paid." Per cur., the 
amount of liability was immateriaL 

Williams v. Mahtiv, Mar. 17. 

— Poster in tluf streets, 

"Where an election poster referred to certain 
costs which had been taxed off the bill of the 
proposed candidate. Held, no libel, see 

BoBSOX V'. Gbllib, Sept. 10, *9a (1.428). 

Letter commenting oh hill ofeoiU, 

Ses Cakdbbll v. Cook, June 29, *92 (1.444). 
Newspaper puhlicatioH—illiberalitif, 

Publishing in a newspaper an anecdote of a 
IKjfPOT., imputing illibemlity or stinginess is not 
fiubstontial libel. 

Cameron v. Davibs, Ap. 18 'W (1.468). 

Newspaper publication as to a member's 

s|)eecheB aud actions in the House of Assembly, 
dci)cnd9 on whether it can be called a fair 
critisism or not, see 

aooK V. DAVIE8, May 29, 72 (App. B., 126). 

iVeu s/^aper imHleation. 

The following assertion published in a news- 
paper was, per sCj of a defamatory character, 
" that a Homan Catholic priest in Ireland had 
applauded a murder committed by an Irish 
pc-osant, and prayed that Uotl might strengthen 
the hands of the murdcier." Held, that C. had 
a richt to get damages in the place where he 
had^bcen iniuml, and that the question of 
damages would depend wlujther or not it could 
be rcgaidcd a0> publishing both sides of a 

q nest ion. - 

CovENKT V. I^RtCKHiLL, July 6, "91 (1.418.) 
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—Letter to newspaper by commacdins^ 
officer on the discipline of his subordinates, see 

Bbbars v. Lbogb, infra. 

f Criminal information fnr^ only ffrantetf 

in emtreme comm, 

A criminal information for libel only is granted 
by favour of the Court, and not of ooursc ; 
where a justice of the peace was piBoried in » 
newspaper, a criminal information was refused. 

Katsbu ▼. Gill, July 15, '85 (1.80S). 

Malice^kawpmt to tkajwry^-searah Winrant 

Tn libel, the question of malioe is for the jury, 
the judge only.finds as to reasonable and pro- 
bable cause. Where H., suspecting S. of. 
having stolen his cow took out a search warrant, 
stating to the wmrden his grounds of sns* 
pecting 8. to be the thief, the questions put 
to the jury were 0) ^^ H., before obtaining 
a seaxeh warrant and causing it to be executeii, 
take reasonable and proper care to inform 
himself of the trae state of the case. (2) Did 
he honestly believe the case he laid before the 
waiden. (3) Was he actuated in any indirect 
motive in applying for the search warrant. 

Stvbbs v. Hall, June 28, '91 (1.41C), 

'^— 'Privilege— public capacity — eowmandint^ 
officer. 

A letter to the newspaper written by a com- 
manding officer is not privilegfed as wiitten in a 
public capacity, as by. the reguh&tions of the 
service all communications concerning military 
matters and discipline should be made to the 
Governor, and all matters of finance to the 
Chief Secretary. 

BiiBAra V. Lbggb. Ap. 24, '8o (1.297). 

'^—' Privilege^ 2)€r sons in authority. 

Where a libel on H.. an attorney, was written 
to the Judge's Asiociate. Held, that a com- 
plaint to persons in authority of the acts of one 
placed under their authority is privileged, but 
that in thi^ case privilege was excluded, as it 
ought to have been made tb the judges, and 
the only question vras one of malice wMch wa& 
purely for the jury to decide. 

Cakk v. Hudson, Mar. 80, '95 (':.98). 

PricUege— 'Statements in Court, 

No penalty for libel can follow statements mode 
in a proceeding in Court. 

GuisoN V. Wilson, Oct. 20, 71 (App. B. 118). 
Limitations, Statute of.— What statutes 

have been extended to l^asmania. 

21, Jac. 1, C. 4, extended by implication since 
•the repeal of 4, Vic, ^o. 17. 21, Jac. 1, C. lf>, 
held to fall within Huskisson's Act. 9, Geo. III.,. 
C. 16, extended by HuskiBSon's A^t. il, (ieo. IV., 
C. 14 Cl>ord Tentendeu's Act), extended by 4,. 
Will.l>'.,No.l2. 

PowjiiLL V. Hbpbuun, Infra. 
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Possefttion must be for 12 tfMrg, 

Bona fide possession for morn than 12 yean 
without payiDi? any rent gives a statutory title 
irrcsi>ective of the rights of the occupier at the 
commencement of that period. 

Ill re .7on?f«TOXR, Oct. 8, '80 (1.327). 
(Badger*s U.P. Digest, No. 189). 

But mv*f be undnturbed^paffiHent of rates 

and taxes not coHcluHve. 

But the person claiming the statutory title must 
prove twelve years undisturbed possession, and 
the fact that he has during that period paid the 
rates and taxes in respect of the land, claimed, 
is not sufficient of itself to give him a legal 
claim. 

FlTZGBCALD V. HAMILTON', Feb. 20, 94 (216). 

-'^^P resumption ofintrehase by 26 years user. 

User of land by a person for twenty-six years is 
good grounds for the presumption that he had 
originally been purchaser for Talue and entitled 
to a grant* 

Bjeddixgton' v. Ftsh, Jidy 18, *88 (1.R78). 

-^-^-Applies to land held under the Real 
Property Act, see U.P.A, 

Estates in revrr*ion — trhen eommenees to 

rttfi — possession for S** years dies not giee a 
preserifitire title to on'}U'r of a term of years — 
V, and P.^rivoloiis objections. 

The statute only commences to run as regards 
estates in rcvci'sion frogn the determination of 
the ])rior estate. So where an owner in fee by 
deed creates a term of years of any duration, 
the statute only begins to run against him, and 
the rijrht of euti-y to accrue fi-om the date of 
exp'ration of the term. Where land was mort- 
gaeeil by the owner in fee for a long term of 
years, and in default of payment, the residue of 
the term was sold under the mortgage, a sub- 
seiiueut transferee of the term, reiving on the 
fact that he and his prcilecessois in title had 
been in continuous possession for 35 years, 
contracted to sell the fee simple of the Lmd, 
believing he had acquired a good title by the 
Statute of Limitations. Held, as above, that 
the reversion in fee belonged to the mortgagor 
or his representative, and that the transferee had 
only the residue of the term of years, until the 
expiration of which the Statute of Limitations 
could not run as rcganls the fee. Held, also, 
that this objection which was taken by the 
purchaser from the transferee wns not frivolous, 
as it was his business to see he got a good 
marketable title. 

Irvine v. Bedford, '88 (2.1C0). 

— 2roto pleaded by pit, and deft. 

The Statute must be specially pleaded by deft., 
that is, appear on the face of nis ])leadings, but 
the time for a plt^ to set up the statute as a 
defence is when he first becomes definitely 
apprised that the deft, seeks the enforcement of 
barred rights ; and where the first occasion 
authentic accounts were bronght in under the 
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direction of the Court was in Chambers, held, 
the pit. could raise the defence then, and was 
not precluded by not having pleaded it before*. 

Browk t. Brown, Not., 'W (1.S2). 

9 Geo, III., C, \f*—NuUvm Tempos Act, 

The SUtnteof Geo. III., C. 16, which bars the 
Crown's right to a writ of intrusion where it 
has been out of possession, in fact, for 60 years, 
is extended to Tasmania by operation of 
Huskissons Act Where C.H. held certain 
lands under a location onler from the Crown iri 
1828, and by his will M.H. b*:came tenant for 
life, the remainder ultimately vesting in P., 
on M.H. granting a mining lease, P. objecteil, 
contending that as the land had never been 
granted by the Crown, the Crown had still both 
possession and property in it, and could recover 
by writ of intrusion. Held, as above, that the 
Crown was barred ; that a suit for specific per- 
forroance would lie on such a title ; that the 
Court oould deal with it in its ordinary equity, 
and not necessarily in its claims jurisdiction. 
Also that the pits, were not confined to their 
Common Law remedy, as the fact that all 
invalidity existed in, but did not appear on the 
fiice of the lease, permitted equitable relief to 
be asked for, as there was a possibility of a cloud 
being thrown on the title. 

Powell v. HEPBrnx, Oct. 4, '89 (1.8'.»7). 

Statutory title to land — time not stopped 

runniny by a decree where possession re* 
tained. 

Where A. had applied for a grant of land on the 
ground of 12 years possession, and the Court 
holding he had not been in possession for 12 
years, decreed a perpetual injunction agaiubt 
his proceeding further with his application. 
Held, that this decree did not interrupt his 
possession or operate as an estcpi)el on time 
running in his or his successors favour; and., 
that by remaining on the land for the requisite 
number of years after the decree they obtained 
a good 12 years title. Nor would it be affected 
had the first action been a verdict against him 
in an action of ejectment, as a second action 
might be brought. 

Smith v, Kixo, July 7, '95 (2.45). 

Licensing—21 TVc, Ko, 89, scet, 8. and 70— 
auctioneer^ 

The effect of Sec. 8 precludes an auctioneer from 
obtaining liquor out of bond unless he obtains 
a license. Sec. 70, exempting an auctioneer 
from a penalty for selling by public auction 
without a license applies only to selling and 
that only. Held, that the Collector of Custom's 
was right in refusing to permit an auctioneer 
to enter for home consumption, spirituous 
liquors sold by them by auction. 

Em pte, Brext ft Wistbrook, Kot. 15/61 (1.61). 

21 Vic, Xo, S9, see. 89— ff© il— error ii 

contictton. 

Where P. was convicted by justices for breach 
of the Licensing Act, the information chai^ging 



67 

Mm under Sec 80, and the eonviction made 
under Sec 47 (which roqoires at a condition 
precedent that a nrevions oonTietion should he 
proT^). Held, tnat thii was not an irrerohirit j 
tmt a fundamental error, as every man has a 
right to have a charoe brought against him in a 
shape the law warrants, and he cannot be 
charged with one offence, and convicted of 
another, because the magistnite thought he 
deserved it. 

Pbtbrs v. Jubticbs or Falmouth, Jane 11, *67 

(I.IOO). 

53 Vie^ Nat, 87, $ee, W^^-^ucowiWkoimtUn 

neeettarjf'-'paHiMjf burnt publie»kout9. 

The accommodation required by SectM), in cases 
of a partially burnt hoase, is the unbumt part, 
if permission to sell therein has been given by 
proper authority. Where a fire toolc place in 
Jan., within a month of the next quarterly 
meeting, so that a permission to sell might be 
granted until the next quarterly meeting, hut 
one, vis., the first Monday in Uay. Uel<( that 
the permission so given expired on that day, 
^nd a permit granted in August was a/fra eiret, 
and although the magistrates could and did 
grant a transfer of a license under Sec 68, 
the same was useless without the permit to selL 

' Haeiiis v. MuIiCAHT, Oct. 29, '92 (1.458). 

— LnvMM? vUiualUrs — emtiom — gwdw'dl — 
outgoing tenant. 

In the licensed victualling trade in Tasmania, 
there is no custom that the outgoing tenant 
shall receive payment for the goodwill of the 
business from the incoming tenant, which good- 
will in i-eality belongs to the landlord. 

£vA^'s V. Fbrgusok, June 20, *90 (1.405). 

^^-^Validitjf of litenfe—determinaUe hy m9gU» 
trates. 

Magistrates have the power to decide on thn 
question of the validity of a license. So where 
the validity of a lictnse was in dispute, and the 
magistrates stated a special case on the supposi- 
tion that they were incompetent to examine 
the validity of the license, the case was sent 
back for them to determine. 

Smith v. Ilks, Aug. 5, '62 (1.21). 

"^^LiqMtfr found o» unlicensed premises. 

On a charge that liquor had been found on 
unlicensed premises for an unlawful purpose, it 
is for the information first to shew that the 
premises were unlicensed, otherwise the magis- 
trates have no jariediciion. 

In re Sbblik, July 18, *88 (1.277). 

Lottery .—J^/'/« to stamp dviy^ consideration 
<m which pajfahle. 

A deed convejing land won in a y.D.L. Bank 
Lottery, comes within the definition of a sale 
contained in the Stamp Act, and is liable to an 
adtalorem duty to be paid by the purchaser. The 
consideration on whicn the duty is estimated is 
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the amount at which the prixe is valued in the 
lotteiy, and the oonvevance is not to be lefpaided 
aa a deed of gift on which the Bank, under 66, 
Vic., No. 6. Scbed. would have to pay duty. 
The tact that other prises were combined with 
it was held ImmateriaL 

y.D.L. Ba5K v. Backhousb, June 25, *95 (2.44). 

Lunatic.— aMMSoriet. 

Moneys paid for a lunatics necessaries are 
recoverable out of his estate. 

Walkbr v; Qbovss. 

—22 Fm?., yo, 2i—reeeiver ap^intmeut 
undfiT'^'-sec. 39. 

A receiver of a lunatic*s estate appointed under 
the Lunatics HospitaFs Act, has the same 
powers as a receiver of a lunatic so found by 
inquisition. Where n receiver appointed under 
the Act applied by summons to nave delivered 
to him all the deeds and documents relating to 
the lunatic's estate: it -was h6ld that the 
powers of a receiver under Sec. 80 were very 
restricted, and did not extend to taking pos- 
session of the title deeds, secus as to a com- 
mittee. 

In re A.B., Lunatic, Aug. 2, '88 (1.326). 

''^Surplus ineoncffrantifd to anatural relation 

Where a female lanatic was possessed of an 
income more than sufficient, a grant of a portion 
of it was made to her natural sister in neces- 
sitous circumstances. 

In re DniscoLL, June 80, 71 (1.142). 
Magistrate.— See JusTiCKg of the Pkacs. 
Maintenance.— (7/ ^M^ar^ child. 

The mother of a bastird child is entitled to its 
custody during the period of nurture, the first 
seven years of its existence, and if taken away 
by force or fraud from her, the Court will oider 
its restoration. 

£a pie. Hall, May 10, 72 (App. B., 125). 

'•^ Of children by father, 

A father is primarily liable for the support of 
his children, and will only be relieved where an 
express contract is shewn by k person who has 
taken charge of them to dispense with payment. 

ICcArdbll v. IfcllBEKiir, Sept. 2, *a€ (2.90). 

Power to maintain out of settled money ^^ 

past expenses. 

Where a sum of money was settled uix>n a man 
and his children, with power for him to provide 
for their maintenance out of their prospective 
shares ; held, that the father could not recoup 
himself out of the capital settled on them for 
expenses incurred by him in maintaining them 
before the date of the settlement. 

In rs GciBDON, Nov. 8, '06 (2.104). 
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''^^Cf ii^mnU hff trusteet of a wiU^CmiWf' 
aneUf Aet, see. 47 — tnut/gr aeeumulatim^^ 
w minte M m mee amt ofine^m^ m ui t skew neeestUf 

By will, troBtaet were directed to iiiTest a ram 
-of money, socomalate the income thereof till 
C^ an lafimt, attained 21, when they were to 
pay him the sum and accamahktlon of income, 
and in the c?ent of his dying nnder age, to hold 
the snm and accnmnlation on other trosti. On 
iin application nnder Sec 47, CJonyeyandng Act, 
47 Vic 19, that the income might be paid for 
C.'b maintenance, it wag held that the tnutees 
<»nld pay the income for his maintenance in- 
stead of accomnlating it, unless there was a 
contrary intention expressed in the wilL That 
there was no sach contrary intention, and that 
it mnst be read as a direction to preserve the 
income for the infant, bat not to prevent the 
application thereof for his benefit, if necessary. 
An order was made for maintenance oat of the 
income npon an alfidavit being filed, shewing 
the necessity for so doing. 

hi re COPPIXG, 'W (2.100). 

'^^^Ofinfantt by trwitee* of a wUl-^iJieretiaK 
ia allowiHg — out of capi tal ' Ow ceu allowed. 

By his will, A. left certain property to tmstoes, 
on tmst, to pay ont of the rents thereof a sum 
not exceeding £100 a year for the maintenance 
of his daughter, the surplus, if any, to be accu- 
mulated until 21. Held, that as the income was 
fluctuating, that they were justified in having 
spent in one year income derived from another, 
BO long as at the end of the period they had not 
exceeded the total amount of rents. And as 
maintenance may sometimes be allowed out of 
•capital, and as it is the rule that what would 
liave been ordered by the Court is valid if done 
bv the trustees without leave of the Court, 
lleld, that they were to be allowed to recover a 
sum paid in excess of the total rents for a main- 
tenance period lasting thirteen years, the 
purposes being good and under circumstances 
jiccessitating the expense. 

Laudie t. Swan, Msy 9, '88, Hay 12, '88 (1.868). 

Of wife, 

A husband is ordinarily liable to the (^wn for 
the maintenance of his wife in a public hospital, 
but is excepted in the case of his wife's adultery. 

CoLEUAV V. Stuart, May 11, '91 (1.412). 

Malicious Prosecution.^MaHee^-reasoi^ 

able tatue-^ublie gronnde. 

In an action for malicious prosecution, the 
question is malice express or implied, or reason- 
able and probable cause, the latter being a state of 
facts which would make one man prosecute 
another on public grounds, and on public grounds 
only. 

Stakf xiLD ▼. Raksom, Cct 17, 72. 

^^EtideHce^'froduetion rf icarrant. 

In an action for malidons prosecution, the 
question is whether there is any legitimate 
evidence to go to the jury to shew that the pit. 
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is airerted at the instance of the deft; ; bat for 
this purpose the prodoction of the warrant, 
although the best evidence, is not indispensable 
(as would appear from text books). So wheie 
this fact was proved partly by def ts. admissions, 
and partly by presumptive evidence; held, 
the non-production of the warrant was not 
absolutely necessary. 

Lowxn ▼. MiTCHXLL, Aug. 12; '62 (1.23). 

"^^liittaken arreet'^wkat U—ntaliee^-and 
probable oa me e p revioui bad eharaeter. 

In a case of mistaken arrest an action for 
malicious prosecution and fEilse imprisonment, 
will lie unless ic can be proved that the arrest 
was made with reasonable and probable cause, 
and without malice, the former behig a question 
for the judge, the latter for the jury. Malice 
is any indirect motive other than a simple 
desire to bring the criminal to justice, and an 
arrest made solely for the purpose of laying 
hands on stolen goods is malicious. Reasonable 
cause is such grounds as would lead any 
ordinary and cautious man to believe in the 
guilt of accused, and where the prosecutor was 
informed by the governor of the gaol that a 
prisoner had informed him of a conversation 
he had heard M. carry on a year previously 
with reference to sticking up the bank ; and 
the governor remarked it was more than likely 
that M. had done it. This was held not a 
reasonable cause 

MAsm T. Btahs Not. 11, *84 (1.286). 

The fact that the man arreated bors a bad 
character, is insnfllcient gronnds for arrest 
without further proof. 

Ward v. EvAire, Not. 12, '84 (1.287). 

Mandamus.— TF%«fvi2<»0ff not lie^^Ueretion, 

Does not lie against a public officer, who 
exercises a discretion, e^^.. Minister of Mines, 
see MiNUTG, 67 Vic, No. 24, Sec. 43. 

Doee not lie where a dieeretlon exiett — 

Crown Land's Commr.^Wiute Land's Act, 

A mandamus will not be granted when its 
enforcement depends on the will of a private 
individual. K. applied nnder the Waste Land's 
Act to the Crown Land's Commissioner to 
purchase lands on M. Island, and have it 
surveyed ; leave was refused as it was 
under lease ; K. then got the lessees written 
consent to have the survey made, field, as 
the mandamus to survey would depend on the 
lessees consent nfhlch he might, at any time, 
withdraw and so convert the surveyor into a 
trespasser, a mandamus could not lie against the 
Commissioner. 

In re Eluston t, Wasti Land's Act, Jan. '77 

(1.187). 

Discretion — Bishop-^Aei of Synod — direct 

rrfusal neeessarg. 

Unless a legal duty to do a specified act, and a 
direct ref lual to comply with it be clearly 
shewn, a mandamus will not lie : so where it 
Wat sought to compel the Bishop of Tasmaniit 
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to takn proceedings against B. fo]r ritaftUstic 
]llaetioes, the Act of Synod, No. 1. 1873, pre- 
scribing certain forms, a mandamus was 
refused on it being shewn that be had 
sabstantially, though not literally, complied 
with the forms, so there was no direct refoaal ; 
held, also, as ho had a discretion he was not 
bound to give his grounds for not ezetcislng it. 

QUEBN V. BlAHOP OF TASMANIA, Febu 10, 74 

(1.158). 

Granted in simple question*. 

Where the question is a simple one, semble, 
the Court will proceed by mandamus instead 
of iint compelling quo. warranto to issue in 
cases where the latter procedure might m<M« 
strictly apply. 

h\ re Warde:? of Nrw Noufolk, Jaly '18, *f}6 

(2.79). 

RnUf nini granted^ on amended afidarit. 

A rulfi nin for a mandamus was granted upon 
an amended i^davit where the first application 
was withdrawn on the Court pointing out that 
the original affidavit should hare been more 
explicit. 

In re Bruex, May 4, '80 (1.239). 

-- — Citnrt haw hound. 

The Court \n not bound by the exact terms of 
the mle nin for a mandamus, but may mould 
it to meet the jastice of the case. 

In re Jacobs, Aug. 17, '«0 (1.28*2). 

An application for a mandamus made on the 
last day of term will not be acceded to. 

Ill IS Stalker (D.T.), Dec. 13, •98 (2.107). 

Marine Board. ^ ^yatermaH:» Uecnee — 
restraint of trade. 

On an application to the Marine Board for a 
waterman's licence which was refused on the 
grounds that there were already sufficient 
watermen. Held, that although the board has 
powers for the regulation and safety of the 
port, that the limiting of the numbers of 
watermen is a restraint of trade and iuTalid, 
even if the board made a bye-law or role to 
that effect. 

h\ re JACoas, Aug. 17, '60 (1.28S) 

Marine Board Act. mc. 95 — notice in 

Gazttte^jndieial notice of port of Jlobart. 

By Sec. 9.5 of the Marine Board Act, part of tlie 
Act is to take effect only on the publication in 
t4ie Gazette of the establishment of the b^ird. 
Held, that the existence of the board has been 
recognises! by the legislature on subseqnent 
occasions, and that it is unnecessary to put in 
CTidence the Gautti containing such notice. 
It was also noticed judicially that the New 
Wharf and Hobart lie within the jurisdiction 
of the Hobart Marine Board as being within 
the port of Hobart, and that a Tessel comes 
into the port as soon as she enters the Derwent. 

EiDDi^ V. MacOrsoor, Not. 6, '84 (2.102). 
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Market.— 6 Will. IV., Xa. 9, sec. 1—21 nr.> 
JVb. 22— Jr«r Wharf—powers of the corjtora- 
tion to impof^e tells limited — Schedule to 5 
WUl.^rule 16. 



The Market Act, 5 Will. IV., No. 9, provider for 
^ the establishment of markets in Tasmania hy 
the Lieut-Governor, giving him power to fix 
limits, tolls, and rttles, bat providing as to the- 
tolls that they should, in no case, exceed the 
amount of rates specified in the schedule thereto. 
The Hobart market on thb New Wharf was 
subsequently established under this Act, and 
by. 21 Vic, No. 22, the powers .of the Lieut.- 
QoTemor were vested in the City Council, who, 
on Dec. 8, '82, passed a new 'rule, No. 10, 
levying a charge on resselB discharging goods 
on the New Wharf. Held, that the powers of 
the Corporation to impose taxation for market 
purposes was limited strictly to the provisions^ 
of the Schedule to 6 Will, 14, No. 9, and that 
mle 16 going beyond these was u/tra vins and 
nnlL "^ 

LuDGROvx V. Hakn. Sept. U, !S3 (1.279). 

5 Will. 1 11, No. ^—Launeeston^exeeption 

to. 

By 5 Will. IV., No. 9, Regulation of Market's 
Act, a penalty is imposed on ^persons selling 
upon a market day in L. in any place other tliaii 
in the market. Where hay was brought into- 
L., and delivered on a market day by a farmer 
under a previous continuing contract whereby 
the latter was to sell and deliver to a town, 
customer all the hay he should require frooL 
time to' time at the current market prices. 
Held, the Statute did not apply to such a case. 

HuiRHiAn T. Da VIES, May 14, '80 (1.229). 

Married ^OTadJk.—JBanhruptey of. 

Cannot be declared bankrupt (unless a trader) 
though liable for ante-nuptial debts to the 
extent of separate property, see Bankbuptc^, 
r<f Johnston. 

Bankruptcy — h\ Vic, m. 14, Sec. 6— 

ease under ^viw BankbuptCT, CBI8P v. 
Walkeb. 

Banhruptcy of husband— H Vic., No. U — 

sub. sees. 6, 7, and 3 — separate estate— protf 
of— Act retrospectixe. 

Before M.W.P.A., a husband's creditors were 
pfima facie entitled to the personalty of his 
wife, the onus being on her to shew it had been 
secured to her separate use. ftnd so protected. 
By M.W.P. Amend. Act, Sub. Sees. 6 and 7, the 
onus of proving separate estate is expressly 
shifted on to the creditoi's, the presnmptiou lieing- 
that the personalty had been so secured to her ; 
by Sec. 3 of that Act an exception is made 
where the personalty has come into her pos- 
session within two years of the. date of 
summons against her hut^band, and here the onus 
is again on her. Where there was a fixed 
deposit in the name of Mrs. H., the onus lay on 
the trustee in insolvency of her husband to 
prove that it belonged to the husband, but 
on his shewing that the part thereof had como 
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into Mm H.*8 possession within the two years, 
the onus reverted to Mrs. H. as to that part to 
proye it had been loaned to her separate use. 
Held, alao, that where setting up a title to 
separate property in such a case, a married 
woman most make out a very clear case, and 
unless corroborated her evidence must be 
received with great caution. Where the 
irustee made his claim on H., before passing 
of the M.W.P.A^ 90, continued to claim and 
took out a summons under the Act. Held, the 
question was a recurring one, and the Act 
applied : moreover as it dealt with procedure 
It was retrospective. 

In re Huntbr, May 18, '91 (1.413). 
IlMshand't iiuurable interett i» her lands, 

aec IMSUBANCE, PUBDY'S CaSB. 

Intvttaey of toi/e'-ZS Vm^ No. 1 — 18 Vic, 

No, 20 — h«r xhSTionalty not affected hy. 

In a case of a married woman dying intestate, 
before 38 Vic., No. 1, her real estate devolved 
«n her heirs at law subject to her husband's 
life interest by courtesy. By 88 Vic. No. 1, 
her real estate was to go as personalty ; the 
whole, therefore, descending to her husband. 
By 48 Vic, No. 20, her lands now descend to 
her husband and children in fixed proportions, 
^*land to vest in her personal representatives, 
and be disposable as other i)ersonalty." Held, 
that this Section only applies to realty, and 
does not affect her i)ersonal property which 
belongs absolutely to her husband. The words 
** disposable as other per^nalty " referring not to 
its mode of descent, but its capability of being 
sold as other personalty. 

hi re BaODRiDB, May 31, '92 (1.413). 

Master and Servant.— 19 Vie., No. 28, 
we. 8 — wlio U a terta/U under — evidence 
must be taken — onus of. 

Whether a man is a servant or not within the 
meaning of 19 Vic, No. 28, Sec. 8. the Master 
and Servants' Act is a question of fact and not 
of law, to be determined by the magistrate 
before whom the case is tried. It is a question 
of evidence in which the onus ptobandi is on 
the persons applying to the magistrates to act, 
and where the latter did so act without hearing 
any evidence, the case was remitted to them to 
take evidence, as the Court can only hear the 
question of law, viz., was the evidence sufficient 
■or not. 

BiiSB V. EUDMANN, Jaly 9, '84 (1.283). 

19 Yie., Ao. 28, see. 20^certiorari^'poicer 

of Court to review in certain eases — wrong 
conviction, 

A statute taking away certiorari in express 
terms will not prevent the proceedings from 
being reviewed by certiorari, if it be made to 
appear to the Court that the justices acted 
without jurisdiction, or that they exceeded their 
authority. So in a conviction under 19 Vic, 
No. 28, Sec. 20 of which cxpreralv takes away 
certiorari, the question was heard by the Court 
to decide whether the complaint contained any 
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offence which magistrates could take notice of 
under that Act ; and the conviction stating *' I 
have in my employ one S., as a shepherd on 
wages, that he nas neglected his iluty as a 
shepherd in not satisfactorily accounting for 
the number of sheep he has in Ills charge ; " 
held, the magistrate had no right to dissever 
the charge (making neglect of duty and not 
accounting for the number separate offences) 
and the neglect, as chargeil, did not amount to 
an offence under the above Act. 

B. V. Smith, May S8, '62 (1.19). 

End of contract between — co7iduct of 

parties. 

Any conduct inconsistent with the agreement of 
service will put an end to it, e.g., if the master 
is overbearing or tyraiuiical so that the servant 
cannot perform his duty, or if the servant is 
grossly and habitually insolcjit or habitually 
negligent. 

Bolls t. Norton, Ap. 29, '67 (App. A., 127). 

Liability of former for the act» if persons 

in his employ. 

A master is liable for the acts of his servants, 
except where they exercise an indci)endent con. 
trol. B. was convicted under a bye-law of the 
Hobart Corporation, for blasting stone within the 
city without previous notice to the City Surveyor, 
on the ground that the blasting was done by 
workmen who were his servants. Xlie question 
was, did it appeiir by the evidence or from the 
nature of the work that the workmen were 
exercising an independent employment. As 
they were ordinary day labourers hired for the 
job ; held, i\. was liable. On appeal it was 
contended that the magistrates were wronir 
in applying this principle to the ca^^o ; but held 
that they were in a sitiuition of a jury, judges 
of the facts and of the evidence, which, if it 
enabled them to decitle, their decision could not 
be disturbed. 

BrTLER V. Thomas, Nor. 28, '62 (1.25). 

— Liability of former — jteicJiter of itrrront as 
regards the dangcrou* character of a horsv^^ 
how affects his master, see ANIMAL. 

Wages— 19 Vic, No, 28, sec. 11). 

19 Vic, No. 28, Sec 19. do?.s not confer 
authority for magistrates to make nn ortlcr 
in respect of wages in cases where the contract 
has not been completed. Illustrated by 

Hamilton v. Thomas, Sept. 4, '65 (App. A. 124). 

— ^TI'fl<7M — viogiitrate may not imprison fur 
non-payment of — exception to 19 Mc, No. 28, 
sec 21. 

B., being charged for non*])ay.mcnt of wages, 
was orderetl by two niagtstratcs to pay, .a 
distress warrant was issueil, and nix)n in* 
sufficient effects being found, B. was imprisoneil. 
Held, although by 19 Vic, Xc 8, Sec 20, 
magistrates may issue a warrant of distress, 
and by 19 Vic. No. 28, Sec 21, may imprison 
in default of iiayment thereunder; tha 
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imprisonment for wages was an exception to 
the latter act, and that in snch cases magistrates 
have no power to commit to prison. 

In r« Brittaiv, Ksr. 16 (M08). 

WaffeM'~l9 Vh,f No, 28, #w. t^—time far 

#»<Ji^/<pr— W Vie.^ No, 8, iec, 11. 

Wages which are more than six months orer- 
dae, cannot be reoorered snmmarilj under the 
19 Vic, No. 28 ; although Sec. 22 enacts that 
other proceedings are to be commenced within 
21 days of the Act complained of. No time 
is fixed for the reoorerj of wages, but in oases 
unprovided for the Magistrate's Procedure Act 
is to apply, and Sec. 11 Summary Procedure 
Act fixes six months as a limit. After this 
time recourse must be had to the Small Debt's 
Court. 

ButKACCRi T. Datibs, Ap. 18, '96 (9.08) 

(N., Employers and Workmen's Act, 1876, See. 4 

(Eng.) discussed ss beariDg on the point.) 

yLining^—Appeal^Mining Cay* a Act (48 Vie,, 
No, 15 — »ec, Hl-^-eommisHtmcr in Bankruptcy 
in Launoetton, 

There is no appeal from the Commissioner in 
Bankruptcy in Lanuceston, sitting under Sec. 
37 of the 'Mining Coy.'s Act, 1884, to rectify 
tfie register of a coy. registered under that Act. 
The Courts who are to decide such questions 
are by Sec. 7, as to any mining coy. registered 
in the Southern electoral district, the Supreme 
Court or a judge, thereof;' and as to any coy. 
registered in the Northern electoral district the 
Conunissioner in Bankruptcy in Launceston. 
Where a new statutory jurisdiction is created 
a right of appeal must be given by express 
enactment, which has not so been given in this 
case. 

Foley Qoym F.A. v. Batemak, May 11, '91 

(1.411). 

(The following Acts have been repealed by, 

and to some extent re-enacted by the Mining 

Act, '93, 67 Vic, No. 24, q.v,^ 

'-^-Appeal under 46 Vio,* No, 20-^ntft to the 
Prity QmncU, 

In cases under the Mineral Appeals Regulation 
Act, it was held that the decision of the Court 
(or of a single judge under Sec. 10 of that Act) 
was final and conclusive, and that the Court's 
power to grant an appeal to the Privy Council 
in such cases had been expressly taken away 
by that Act, overriding the Charter of Justice. 

Hudson v. Mt. Bbid S.M, Cot., Sept. 16, '93 

(2.10) 

(See now 67 yic, No. 24, Sec. ICo). 

— -ii2>!pra2— 46 Vic,, No, ZO^leaiCi-^Court hat 
no original jwriidietion to grant^applieant 
ha$ no legal interest until grant. 

The commissioner has power under this Act to 
hear and determine objections to applications 
for leases, and although from his decision an 
appeal lies to the Supreme Court, this Act 
confers no original jurisdiction on the Court, 
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who are unable to hear such objections in *th<r 
first instance. Held, also, that an applicant for 
a lease took no interest at law and equity 
against the Crown until he got his lease, and 
till then could bring no action for trespass 
(jecus Victorian Mining Act. Sec 66). The 
granting of the lease depended on the discretion 
of the minister with the consent of the 
Govemor-in-Council, and was outside the 
sphere of the Court. 

Omakt v. Stephbit, Nov. 24, '91 (1.434). 

(See now 67 Tic., No. 24, Sm;. 34). 

^Iji/ifoZ— 46 Vic, No. 20—47 Vic, Nc 10, 

tec i'^-^appeal mutt he promptly made. 

Under this Act. a case was stated by consent 
and argued before a judge in Chambers as to 
the construction to be put on Sec. 43, Mineral 
Land's Act ; an order was drawn up, the term» 
of which were discupsed, and the hearing then 
went on before the Commissioner, who fouutl 
in favour of the coy. The other side, subse- 
quently, appealed from this decision, and askecb 
leave for adjournment for the Full Court to- 
decide on the original order, and the construction 
of Sec. 48. Leave refused, and held that where 
both parties agree to have a case stated, and 
act on it, they are bound whether or no 
they had power to state the case in the first 
instance. Held, also, that assuming an appeal 
will He from the order of a judge under tho 
Mining Appeal Regulation Act to the Court,, 
such an appeal must be made promptly, and 
where, as here, a term liad been let sUp, no^ 
leave would be granted. . 

Mt. BEin 8.M. Co. v. Johicson, Aug. 29, '93 
(2.8). Sept. 6, '93 (2.9). 

—■^Appeal^eott of. 

Appeals are generally made ex parte, but this is. 
not universal, and in some cases the appearance 
of counsel on both sides is desirable, in whiolk 
case costs of both sides will be allowed. 

Ih,, Sept. 28, *93 (2.10). 

^•^^ Mineral Zand** Act^^^oete order fi*r, 

A Comnussioner has no power under this Act 
to make an onlcr ex parte for the payment of 
the costs of the hearing, but to do this must 
have heard both sides. 

Mt. Bbid 8.M. Cot. v. Jorksok, Aug. 28, '93 

(2.7). 

^— Eaeementf^eupport—urater^Bce EABEUKsm> 

Mineral Zand's Act — Oovemore eonsent^-^ 

neg, 7. 

The consent given by the 6ovemor-in-Council 
to the issue of a lease of Crown Lands, doea 
not preclude a thinl party from raising an 
objection. So where £. had applied for a lease, 
the land had been surveyed oy the Crown, 
rent taken after this survey, and the consent of 
the Governor obtained ; on H. lodging an 
objection, in consequence of which the minister 
refused to grant the lease. Held, as above, 
the Governor's consent only binding the Crown ;. 
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ftodthat Qcg. 7 giTJng power to objectois to 
lodge their objections any time before the 
ezeeatioii of the lease by the minister ,wm 
good, and not inoonslsteDt with the rest of the 
Act. No costs giTen, it being a qnestioa of 
construction of the Act. 

In rt RoBiNSOK, Hty 9, '8S (1.267). 

— Z<wiM?«~47 Fio., Ko. lO^tmb. see, 48 and 45 
eileer lease and gold permit. 

Where a silver lease has been obtained, and a 
permit is giren to another to mine for gold on 
the same land under Sec. 48, Mineral Land's 
Act, *84, this may only be nsod as long as the 
lilver lessee is not interfered with or obstmcted, 
otherwise the gold lessee becomes a trespasser. 
8ec. 48 gOTems Hec. 4 6, and there is no necessity 
for the Commissioner to mark oat or declare 
what portion is necessary for the silrer lessee. 

Mt. Bud B.M. Co. ▼. Johkson, July 8, '98 

(2.2). 
(See now 67 Yic., Mo. 24, Sec. 18G.) 

— i«i#«. 

An injunction docs not lio against the Com- 
missioner of Crown Lands to rntrsin him from 
granting leases, or to enforce decisions of the 
Commissioner of Mines, a lense being dependent 
on Governor's consent. M., applied in writing 
nnder the Mineral Leases Act, 70, to O., the 
Commissioner of Crown Lands for leases of 
Crown Land, and on another application by C, 
the Comnussioner of Mines heaid the dispute, 
and decided in Bl/s favour. On O.'s disregard- 
ing this, an in junction was sought to restrain 
him from granting leases to C, and held that 
such a suit would not lie against him acting in 
his official capacity on behalf of the (yrown as 
any decree against him could only be enforced 
against him personally ; that the dedsion of 
the Commissioner of Mines was not of a nature 
to be enforcible by injunction ; that there was 
no contract with the Goyemor, and the injury, 
if any, could not arise till he had given his 
consent, which could not be given by implica- 
tion. Ko lease can be granted under the 
Mineral Lease's Act without the special consent 
of the Go?emor-in-Council. Nor can he by 
the issue of general regulations divest himself 
of the power to grant or refuse such. The 
remedy would then be by suit under the Crown 
Redress Act. 

McDonald v. O'Beillt, May 8, '77 (1.188). 

— — Lra»rtt'^~$ec, Ki-'-atennent ef Att,*Gen. 

The mere averment of the Att-Gen. is not 
enough to induce the Court to declare a 
mineral lease null and void nnder Sec. 10 
Mineral Leasees Act, 70, without hearing the 
defence of the lessee. 

In re Stewaat, Sept. 1, 76 (1.180). 

LcaMrs—m Vic., No. 21, ere. 48— 4»»itiff^> 

diteretiifH. 

The forfeiture of a lease is entirely at the dis- 
cretion of the minister— the Supreme (^urt 
csnnot make cither forfeiture or grant ; tlie 
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minister being sola arbitrator, when once it 
is shewn that he has made proper inquiries 
into the matter, a mandamus will not lie against 
him. 

In re Commibbioksb o? Muris, July-lS, '9G (2.79). 

67 Fitf., No. 24, eea. 147 — deeUien of eont- 

miaUmer binds Minister of Lands, 

The decision of a commissioner, by Sec. 147 of 
this Act, is final and binding on all parties, and 
on the Minister of Mines. An applusation for a 
lease was made and objected to, the commissioner 
dedding in favour of the applicants ; but 
although this was not appealea against, the 
minister refused to grant the lease. Held, that 
he was compelled to do so under Sec. 147 above. 

BOSBDBRnT G.M. COT. V. MlVIBTBR OF MiKBH, 
July 18, '95 (2.46). 

67 Vie,, No, 24, see, VUi-'^partnership, 

As Sec. 160, Mining Act, '9.\ only applies to 
partnership, the fact that this existed must be 
fully proved. 

Bunirs v. MoKimmu, Kov. 28 '96 (2.66). 

Partnership in land distinct from partner" 

ship in minerals won, see Paetkkbship. 



^^^Begnlation of shares under JUtning Coy's 
Act, 48 Vie, No. 16, see, 30, see COMPAKT. 

"-^-Regulations — mandatory — errersin'^not tee 
ofelaims. 

Mining regulations are mandatory and not im. 
perative, and so long as a mining notice sub- 
stantially complies with their requirements, 
amendment will be allowed, and it will not be 
held invalid for an unintentional and im- 
material mor. The following have been held 
immaterial errors : — where the name was 
written at the foot instead of at the head of the 
notice. 

Ma A Mov Chik v. Hoanir, Get. 7, '85 (1.807) ; 

or where a slight misdescription apptered in the 
notice, 

Chapmav v. PnATT, May 2, '88 (1.278) ; 

or where, in an application, a post was described 
as struck in the 8.W. angle, being in reality in 
the 8.B. angle, in which case it was held that so 
long as ground can be identified with reasonable 
oer&iinty, the regulations are complied with, 

Carlisle v. Thobki^ Mar. 80, '82 (1,256). 

So, also, an immaterial discrepancrr between the 
notice and the application for a lease will not 
avoid the latter. A notice in two names, appli- 
cation in one name. 

BATVon V. CVBTis, Nov. 27, *91 (1.484). 

Notice in one name, application in two names. 
Crosbt v. Kiko * ViTzaBBArj>,*Jn]y 19, '81 (1,249). 

And for an application fcr a gold mining lease, 
where an error was slight, and consequently 
immaterial, see 

KrKKOT V, BVAKtTT. 
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Where a notice was objected to on the ppoaud 
that it jtave the name of H. and others inw«d 
of Bpecif yinjf the names of the latter, as required 
by fiegnlatiou 75, Sec. 2. Held that there was 
no sdStantial breach of the regulation, and that 
the words "ami oihcrs" could be treated as 
siirplusasre or as an irregularity capable of 
amendment. 

KABnft«)X V. llAnnis Nov. 24, *9d (2.10C). 

EcgulatioH, No \'2-Hotiee oa a tree, 

A man must blaze a tree. Where there is a 
difference between the entry of commirsioncr 
and counsels endoraemcnt on bis bnef, the 
former prevails. 

HonTiN V. Chapman Sep. 19, 02 (!.aJ2). 

RrgvlalMH No, l2--cuttiHg a tree. 

To satisfy Mining Reg., No. 12 t to mark a 
claim by a tree there must be a cutting into the 
tree, scraping the bark off and affiang an 
envelope is sttffiticnfc insufficient. 

Harvey ▼. Taylor, May 1, '€0 (1.382). 

ft 

BegvlatloHJt—labitvr charget - prot\f of «oa- 

eompliaHW feith. 
To obtain the forfeiture of a claim for non- 
compliance with the labour conditions, the 
evidence mutt be certain, e.g.. not *-l have not 
seen work upon the area this way or that way, 
but, e.s., 1 have been over the whole of tUat 
area, ami am prcparetl to swear that no work 
has been done. Such as is required by the con- 
ditions on which the land is held. 

ZsPPKN ▼. Lbsli::, Apl. 26, '87 (1.842), 

Regulation 60 — ejpce»i in marking out 

eluiut,^^ ne\, Ko. 16— /owt*. 

]kl. made an application for a lease of 10 acres 
for gold mining, in marking, owing to the 
ronghness of the country, he included 13 
acres. P. claimed, under Reg. 69, to have a 
lease of the excess, and to take his selection 
wherever he pleased. By that regulation any- 
one may take iM^seasion of the excess where a 
person marks off a claim hirger than the 
regulations allow. A claim is defined m the 
Ooldfield Regulation's -Act (since repealed) as 
"that portion of land which each person is 
entitled to occupy under a miner's right, business 
license, or lease under the Act." Held, that as 
this was only an application, it must mature 
into a lease before M. could obtain a claim, and 
that till then Reg. 69 would not apply. Semble, 
there can be no excess in a claim under a lease, 
as the land must be first surveyed by a govern- 
ment surveyor. 

Pbarcb v. Madden, Sept. 4, '8* (1.284). 

Re/fHlation Ih^ amendment of—drfeett in 

markiMg out—aannot include land not applied 

for. 

Although Reg. 75 enables the Commissioner of 

Mines to cure any defects in the marking out 

of hind, it does not enable him to include in the 
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application land which has not been applied Jor< 
Where an objection was taken to a lease on the 
ground that the applicant had moved his peg 86 
feet, the oommi«ioner found that, whether he 
hail or not, the objector was not prejudiced 
thereby, and that if the applicant had negliventlr 
failed to comply with the regulations, but had 
not misled others to their prejudice, he would 
fine him, under Keg. 75, and let .him retain his 
section. On appeal, the case was remitted for 
the abov« reasons to the oouimissioncr, to take 
such eyidenoe as the applicant might tender as 
to the removal of the peg and his intention in 
so doing, his decision to be then given upon 
the application for the land first marked out. 

PI.AHT IK. Harris, Nov. 21, '96 (2.106). 

— U/^/fl/ioa 94—57 Vic,, No, 24. tee. 43— 
deeeated U99ee, 

By Regulation 94, where a lessee fails to com- 
plete the execution of a lovse within three 
months, the minister may, by notice in the 
GaaeUey cancel the lease and deal with it under 
Regahition 93. Held, this regulation is not 
Mltra virefy as tho Mining Act docs not eon tem- 
plate forfeiture solely by means of theGovernor- 
in-Council under Sec. 43. Held, also, where it 
was shewn that a lessee was drowneil liefore 
executing the lease, and that his partner applied 
to have the lease cancelle«l and issued to himself, 
that the latter was entitled to a preference, the 
better way beine for him to h:ive taken out 
letters of administration or had the estate 
administered by the curator. 

In r« Whytic, Thom as v. Commissioxbu or Laxo.h, 
July 24, 'DtJ ('i.8«). 

Misrepresentation. —Exaggerated opinion 
not a—pnrehaser relying on hi4 oicn knoio* 
ledge. 

Where a person, before completing his purchase, 
finds a representation untrue, or reports to 
pei-sonal investigation or other means of know- 
ledge open to him, he cannot afterwanls avail 
himself of the misrcprcsentatiou and say ho 
acted on the faith of it. Where the advertise- 
ment of a proi)erty Ftated that stock was 
frequently taken thei-efrom to C. late In July, 
which was correcteii before the sale, and that it 
was suitable for stock and dairy purposes, and 
capable of carrying 800 cattle all the year round- 
W. rode all over the ground, and questioned other 
persons besides the vendor. Held, no misrepre- 
sentation. 

Williams v. Meredith, Dec. 7, '89 (1.402). 

Influencing another xuirty't conduct— nhat 

aniovnts to. 

A r«»presentation made by one party for the 
purpose of influencing the conduct of another 
party (as the piomi-e to leave him land if he. 
will come out and live in Tasmania), will, some* 
times, entitle him to the Court's assistance : but 
not unless there is the clearest evidence of the 
representation. 

Dbeks v. Briaxt, Dec. 23. '82 (1.26G). 
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/« tha mle of skares^^old tm acecunt of fin 

uUUe, 

B. Boild KMne bank shares on July SI, thej were 
advertised, to be sold on account of an estate in 

-Older to attract buyers, while in &ct Uiey 
belonged to a person absent from the colony. 
On Ang 1, B. loaged the scrip in the bank, and 

:got transfexB, date^l Aug. 1, si^ed by himself 
as transferor, and marked " Scrip in Bank to 7th 
Aug.*' On 3rd Aug.» the bank closed its doors. 
Meldf that this did not amount to material 
misrepresentation, and that the transfer so 
marked Was an equivalent for scrip. 

BuBN ▼. Ciiisr, Nor. 9. '91 (1.427). 

Mistake.— i>tt0''aa^<<» JMrU, etc^-exeejftiom 
— moHey paid inlo Cimrt. 

The maxinm ijptoran/ia Juris etc., is open to 
ezceptioiis, as where a man is advised that he 
might take money naid into Oonrt in one 
.Action without prejuaico to his right to bring 
fresh actions. Unless he applies, however, to 
remedy this mistake promptly, it will not be 
allowed ; and where P. was met in a fresh 
action in Jan., by a plea of judgment recovered, 
and did not apply for relief, on the ground of 
mistake, till Nov. Held, his application to set 
•aside replication and increase damages by 
amending his plea must be refused. 

PiLLIKOBR V. HacPhBIISOX, Kov. 20, '66 (1.98). 

Morigage.—SquUable—dtpiNtit of title deed* 
privity of owiUfT'^-muit ho pleaded. 

To make out an equitable mortgage by deposit of 
title deeds, it must be shewn that they were 
deposited by the owner or with his privity. But 
-where the bill contained no statement of thisy 
the facts being that the pit. advanced the 
purchase money, a memo, recognising a lien being 
endorsed on the deeds by the def l.'s solicitor, who 
delivered them to the pit, in whose possession 
thpy had ever since been. Hel I, that although 
strong evidence that the deposit had been with 
def t.'s authority, it did not amount to, nor did 
it dispense with a positive statement to that 
effect, but at the same time, leave to amend was 
granted. 

Bnowx T. Brown, Feb. 19, 'o3 (1 26). 

Equitahle^of land by drpo»it of title, see 

U.P.A., re BlUDLBT. 

BquUahle^depmtit of title deeds ^admistO' 

hility ofeeidenee to explain. 

Although a deposit of title deeds with a person 
creates by itself an equitable mortgage of the 
property to which they relate, if it is acoom- 
nanied by a written document, the terms of the 
latter must be referred to, to ascertain the exact 
nature of the charge. 

JoKBs V. Uirioy Bakk of Austhalia, Aug., 

•94 (2.2d). 

"•—Equitahle^hreack of coeenaHt^lands told 
to satiny a judgment, 

A judgment was entered up against C, who 
subsequently mortgaged the equity of redemption 



of his lands to M. On the lands being sold by 
the sheriff (subject to the first mortgige), the 
latter, after satisfyini? the judgment creilitor, 
paid the surplus to M. On a suit by C. to 
recover this surplus, on the ground that W, was 
not yet entitled nnder the mortgage, hehl that 
C. must be considered as having committed a 
breach of the contract of loan contained in the 
mortgage, viz., that the deft, sliould continue 
protected by the security of the estate in 
land,* and on this ground alone, M. was entitled 
tu be iiaid before the proper time. 

Capb v. Fostbb, Aug. 26, 70 (1.181). 

Legal and equitable — priority — notice-^ 

eonttructiee. 

Where D. deposited a mortgage deed with the 
bank to secure an OTerdraft for its full value, 
and subsequently made an assignment of the 
mortgage to H. for a like sum, giving him all the 
deeds except the mortgage deed! On the ques- 
tion of priority between the legal and equitable 
titles, held that the former must prevail, nnlcfts 
S. had notice of the fraud, and though D. 
had acted as S.'s solicitor in the transaction, 
and had of course actual notice of the equitable 
charge, this did not fix S. with constructive 
notice, owing to the element of fraud ; also, 
that as S. had made continuous enquiries, on 
discovering the mortgage deed missing, that he 
had not l^n guilty of such wilful negligence 
as would fix him with notice. 

EvAKS V. Scott, Sept 12, '05 (1.85). 
—--^Equity of redemption taken in exemtionf 

see DI8TRK88. 

Mortgagor estopped from impeacking kie 

oum or mortgagees title. 

The relation between mortgagor and mortgagee 
on ejectment as to estoppel id different to other 
cases. In ejectment simple, the first question 
is whether the pit. is legally entitled to posses, 
sion, but this does not arise in a mortgage, ns 
a mortgagor and his tenant arc estopped from 
denying the title of the mortgagee, and further, 
cannot impeach the security by shewing that ho 
has no title to the mortgage. 

Braud v. CATTRKACif, May C, '64 (1,81) 

Mortgagees fixtures^Banhmptcy Act, sec. 

14, tub, see. 6. 

All chattels fixed to the freehold at the date of 
a mortgage, or after that date, by the mortgagor, 
form part of the freehold and pass to mortgagee 
as fixtures. The folloAving have been held 
fixtures : — ^winches affixed to freehold ; saw- 
sharpening machine and chaff-cntter fixed to 
the floor, with screws to steady vibration : 
leather belts for working machinery. The fol- 
lowing being separable, passed to the trustee in 
insolvency, as against the mortgagee: — Steam 
boiler, resting by its own weight, nnbodted on 
sleepera, lying on the ground ; engine, bolted to 
a heavy piece of wood, bat separate therefrom ; 
an anvil, set on a block of wood, the wood, not 
being fixed to the floor-; and waggons. An 
engine and boiler, removed prior to insolvency, 
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iM«ed on wYenuioe to the nortgaRoe; but, 
odng allowed to xemein in the poeMtsion d the 
nortgiiEor ever since, pewed to the tiiittee, 
nnder the repnted ownenhip elMue, Bank- 
xuptcj Act» Sec. 14, Sab. Sed^ 6. 

Sm^. Hat k Co., Feb. 17. *M (8.108). 

-*— JVMfif «ef ;M«9iAf— MwiMimi from 8mM 
JMtiAet. 

A ooohing range fixed to a building at the time 
of a mortgage, paaaes to the mortgagee as part 
of the freehold, and on sale by him to the 
purchaser thereof, nor does the fact of the 
mortgagor haTing power to remove an j flxtnre 
affect the qnestion, as in the case of landlord 
and tenant Anj agreement as to removal 
by the original vendor in ease of non-pajment 
of instalments must be in writing, and redstered 
to prefaU against the mortgagee. The More is 
a question of title to a corporeal hereditament 
and cannot be tried bj Smell Debts Jnrisdiction. 
There is no need to wait for judgment to be 
pronoanced br the inferior Court before object- 
ing to their jurisdiction, and a prohibition hj 
Supreme Court goes, as soon as it appears that 
the inferior Court cannot proceed mthout trying 
that point. 

Bwin V. BvTEits, Not. 80, '93 (118). 

"-^^Jfartffagfei fixtmret. 

The following were held not to be mortgagees 
fixtures and consequently did not pan under 
the mortgage of the freehold : — tramcars and 
tracks, either in the mine or on the surface ; 
also a boiler on wheels attached to the freehold 
by two steam pipvs which could be disconnected 
without damage to freehold or boiler. 

Marsh y. GnvBB SJC. Got., June S4, '86 (2.60). 

Mortgagee may buy ia mikimt an order, 

A mortgagee may buy at a sale by the assignee 
of the moitgngor 8 property, end an older to 
do so, although usual, is not essentiaL 

In re Fawks, June 28, '67 (1.106). 

^■^' Parol exidenoe admUHhU to ihew^BegiO' 
tration Aett. 

Where what purports on its face to be an 
absolute conveyance is in fact a mortgage, 
evidence of a parol agreement to this effect is 
not excluded by the Statute of Frauds, and a 
parol agreement being incapable of registration. 
IS enforcible against a Aubseonent registered 
conveyance, notwithstanding the language of 
the B^tration AcU (C/., L.11. 11, App. Ca. 171). 

JoHirsoir V. CVLLSir, Sept. 15, '86 (1 JI87). 

^'^Itegietration under B,P.A., must he paid 
hy mortgagor. 

The costs of registering the mortgagee, under 
the B.P.A., must be bom by the mortgagor, 
nnder the general rule thst the mortgagor must 
pay all the costs and expenses of, and incident 
to the reconveyance of the mortgage. 

Sllib v. Fxktox, Hay 28, *95 (2.42), 
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</ X<Mi#aHMi#— 81 Vle,^ No. 1«- 
rigkie of third variUe^-poeoeeeion may ho'- 
decided witkforeelomro^t Vic,, Ufa. IS. 

The right of a mortgagee to bring an action in 
respect of his mortage, first accrues from the- 
last payment of principal or interest by the 
mortgagor, although at the time of such 
payment the mortgagor may, as between him- 
self and a person in possession of the mortgaged 
property, be barred by the statute. In 1881, T. 
deposited his title deeds' with the bank, a» 
security for his then overdraft and future 
advances. In 1898, he executed a legal mort- 
gage of the same property for the same purpose. 
A summons for foreclosure and pos s es si on was 
opposed by B., who had been in possession of 
the mortgaged property with T.'s consent since 
1878 wit^ut payment of any rent Held, as 
8 and 4 Will. lY., C 87, Sec. 84, cieates the • 
same period of limitation, within which an 
action must be brought for both legal and 
equitable estates in land, and this, by 89 Vic, . 
Ko. 1, is twelve years from last payment of any 
part of principal or interest ; that the bank*s 
claim prevailed against B. as being brought 
within that time, although B.'s possession was 
good against T. until T. made ms executable 
mortgage. Further, that, by 67 Vic., No. 1.H, 
delivery of possession may be decreed along with 
foreclosure at judge's discretion. 

TiumTT V. Ukion Bakk or ArsrnALiA, 
Oct. 80, '95 (2.66). 

Mortmain. — Mortmain Acts do not obtain 
in Tasm. 

WiCKBB V. HuiiB, L.B. (7 H.L., 124). 

'H^g\ig<tncit,'^l>angerou9 ehomical^prittty 
ofeontro/ot, 

A dangerous chemical was sent out by H., a 
wholeasle, to 8., a retail chemist, who sold to 
M. By mistake, H. put on a wrong label, in 
consequence of which. If. was injoml. Held 
that, the chemical being dangerous, U. was 
liable for negligence ; also, that in dealing with 
dangerous things there need be no privity of 
contract between the party, injured and the 
party by whose breach of duty the injury is 
caused ; n duty beine imposed on the latter 
with the whole world to use due caution and 
care, breach of which constitutes a misfeasance, 
independant of contract or fraud. 

Habtib v. Hattov, Dee. 14. '94 (2J8). 

Horoe left dote to fooipatk. * 

A man Ib liable for injuries caused by his hone, 
where, apart from any knowledge of the 
animars vice, he was guilty of pcitonal negli- 
gence ; as where he leaves his horse uncontrolled 
so near to a public footpath on a dark night 
that a traveller may unwittingly Qome within 
reach and bo kicked. 

Oallagbkb t. ICcCALLrM, Dec, 19, '88 (1.881). 
Fall of each down shoot over footpath, see ? 

HlOHWAT. 
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Ikll of hale »fkay^^owtrihutoryne§Hi§enee» 

The qncttion of oontribntary negUgenoe does not 
arise nnleflB the danger was obTioos and toIdh* 
teril J Vmdertaken by pit, and the danger most be 
brooght reaaonabl J to his knowledge. 80 where 
K. was injured by tiie fall of a handle of hay being 
lioisted up over a highway, although he saw and 
passed onder it, there was nothing to lead him 
to soppose that it would &11, and he was held 
not to have contributed to his own iU. 

Kbttlbfold v. Grubb, Sept; 6, '89 (1.895). 

^^—By a eorvaratioH^in j90weri eowfcrred Vy 
Act of Parliavivnt, 

A corporation, in exercising powers conferred 
on it by Act of Parliament, is bound to nse 
reasonable skill and care, and will be liflA>le in 
the event of damages arising from their neglect- 
ing to take proper precautions. 

Clark v. Mayor of Hobart. Oct,81, *88 (2.100). 

-•^^By eorperatitm^repair of road or street. 

The Corporation of Hobart is liable for what it 
has done, if not properly done in the first in- 
.stance, but is not liable at the salt of an incU- 
vidnal for letting a road or pathway get out of 

X'r. In sach an action for negligence, the 
, question for the jury iff, therefore, was the 
negfa'gence by the corporation in the original 
oonstmction. 

Hill v. Corporattok ok Hobart, May 2, '95 

(2.89), 

By a eorporaiiom — Jinnieipal Cemneil — 

Police Aete. 

Under the Police Acts, the Mnnldpal Council 
are required during the construction or repairs of 
guard any streets nr drains to take precautions to 
against accidents bv proper lighting and guarding 
the same, and are liable for negligence in case 
of non-compliance, as where pit. was injured 
by falling into an unguarded trench. 

WiLLiHO v. Mat OR ok Hobart. Nov. 28, '85 

(1.306). 

^^By a railtcay — defeetite premises. 

There w a duty implied by law on everyone to 
keep their premises in a reasonably sound 
condition and fit for the purpose for which 
they are to be used, and in tne absence of con- 
tributary negligence, a liability attaches in the 
breach of this duty. The question <A oontribn- 
tary negligence is one of degree, and will not 
of necessity excuse a negligent proprietor. 60 
a railway was held liable where injury was 
cansed to an employee by a defective door. 

iBBon V. T.M.L. Bailt. Co., July 8, '84 (2.10O). 

— 0/ « raihtay—eparJa, 

A railway coy. is not responsible for accidental 
damage caused by the mere emission of spa^ 
from thdr engines, unless there is evidence 
of negligence on their part, either in the con- 
stmcUon or management of them. 

Ma IK LiHB Bailt. Cor. v. Atkiks, June 29, 77 

(1.189). 
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Mewspaper.-S WiU, IV^ e. n-^mffidatitr 
mUermaiivre mffrmatio m proe ee u tion for oh* 
teumimy ike penalty. 

Kveiy editor of a paper newly started must file 
an* affidavit, stating he is the proprietor, and 
plaoe of publication. By 8 Will. IV., C. 11, an 
affirmation ex declaration in writing was 
allowed as an alternative. Where 8., who had 
omitted to file this afildavit, was prosecuted by 
J. for the purpose of obtaining the penalty, bat 
no evidence was given of the omission to file 
the alternative afBnnation or declaration, it was 
held no case for the jury, and that had the 
action been brought by the Att.-Gen., amend- 
ment would have been allowed, but as it was- 
the action of a private individual for his own 
profit there could be no aoMndment. < 

JOHX8TOV V. Bligo, Jane 29, '92 (1.444). 

'^'^Ayreememt to uphold « eertain riew in- 
JParUamemt — kow toidferpmhliepoliey. 

Where a member of Parliament, while in con- 
nection with a newspaper establishment, bound 
faimaelf by agreement to sopport in Parliament 
tiie views piofounded by the editor of the paper; 
held, the agreement would be void, as contrary 
to public policy, if in the opinion of the jury it 
would interfere with the member's free vote in 
Ptfliament. 

Balkb v. Da ties, Jan. 14, '69 (App. B. 11). 

Nuisance. — ImmeditUe damyer neeeuary for 
inUrloetiiory ii^netioH. ' 

To call for the immediate interposition of the 
Court in the case of a nuisance, it must beshewn 
that there is immediate danger resulting in 
ineparable injury. For a case of acetic acid 
escaping into a water supply where the facts did 
not warrant an injunction, if 

Mayor of Hobart v. Tasx. Ptrougkits Cot... 
May 18, '66 (1.72). 

Bieyele — 8 milee aa kour^no mtimnee. 

Biding a bicycle at the rate of eight miles an 
hour is not a wilful action, so as /er u to con- 
stitute a nuisance. As a bicycle is as much a 
vehicle as anything else, it is not legally baund 
to stop on nearing a restive horse. 

Bhackloth v. Fikchax, 8ept 6. '04 (2.26). 

Smell efm tMnne r y^-pre se r ip tive right. 

Any nuisance which causes material diMomfort 
and annoyance for the oidinaxy purposes of life 
to a man's house or property will be restrained, . 
but where a man has carried on a business omit- 
ting an offensive smell for over twenty years, 
he has gained a right so to do by* prescription,, 
and cannot be restrained on the ground of 
nuisance, unless it be shewn that the smells arc- 
more no^ns at the time of action, than they were 
twenty years previously, the onus otf proof bein^ 
on the complainant. 

Whttb v. Burrowb, Dec 22, *04 (2.84). 
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Partition.— ^(»ittf of uH(f ranted land. 

Partition cannot be decreed of ungrftntad land 
AS there is do title thereto. 

HouAnTH V. DcGAX, Dec. ?, 79 (1.225). • 

Partnership.— 1F*%a^ eoHntUuteM a, 

TakiBf^ A ehfire in the profitA of a bindness as 
-payment of interest for a loan doen not 
neoeflsarily make a man a partner, but where, 
after repiyment of a loan and intercut tliereon, 
the lender is to go on receiving a share in the 
-profits, this is partnership. 

BrUOBSS ▼. IlOWAN, Julj 15, *9*2 (1.419). 

"—^AefltmntM not eoghUtihle al law^^iceun 
tchaw haXanee ntrucit. 

When profits and losses upon goods purchased 
and sold in a partnership venture have to be 
ascertained, tbis cannot be done in a Court of 
Law; but when once there u evidence of a 
balance having been struck, it is competent for 
a jury to determine in what proportion the loss 
is to be borne, as this is distinct from partner- 
ship accounts. So in an action by one partner 
against the other where pit. did not all^ a 
balance struck, but by his defence deft, 
admitted the actual amount of loss. Held, 
that it was ^vithin the province of a Ck>urt of 
Common Law to determine the question as to 
liow the balance was to be divided, or the loss 
ap|)ortioueil. 

BcoTT v. Scott, Nov. 26, '80 (L235). 

In land d'utimt from in tlie profits. 

Partnership in the profits gaineil from winning 
metal from the land, must be kept distinct from 
partnership in the land itself. So where A. 
made an agreement with B. that if B. would 
get a party together to work the ground for 
£40 a ton, B. would allow him half profits 
over that sum ; expenses to remain in abeyance 
till they got the tin, A. to supply provisionix, 
and after the tin was got out B. to pay half 
expenses. Held, this wns not a partnership in 
the land. 

SuKKi V. Simpson, Dec. 7, *88 (1.880). 

Payment. — Into Ciwrt — motion for where an 
account ordcred^-premalure. 

Where in his answer, W. admitted the receipt 
of a sum of money specified in the bill, and the 
Court hod ordered an account from him. On 
C. bringing a motion for W. to pay such sum 
into Court ; held that the motion was premature, 
and that the Court could not go into the merits 
of the cose, and make such an order until they 
knew the results of the account. 

Colli Bu v. Whitcomb, Feb. 2, '60 (App. A. 28) 

.-^....^Before time due at payer^s risk, see 
PfiiKGiPAL AND Agent. 

Performance. — Equitable doctrine of— 
rebuttal by evidence. 

The rule in equity that where a person 
covenants to do an act which may either 
partially or completely be converted into or 



towards the completion of the covenant he shall 
be presumed to have done it with that intention 
is only a presumption of law, and n»ay be 
rebutted by evidence sufficiently cogent to 
dispbice iL For a cose where J. covenanted to 
settle £1,660 on his daughters, and afterwards 
bought property worth £1,600, Fleming, C, 
and Smith, J., differing on the effect of the 
evidence ; tee 

Nicholas V. Pauk, June 21, *G7 (1.102). 

Perpetuities. — iZWtf against— tmd gift — 
. limitaiioHi too remote. 

Property was bought with moneys belonging 
to 18 ciiildren of L., and by settlement was 
vetted in trustees on trust to pay U L., their 
mother, the rents and profits until the youngest 
child attained 21, and if R.L. died before then, 
for the children's maintenance till the majority 
of the youngest, then to pay the rents to all 
equally for life or tenants in common, issue to 
represent deceased parents, but if any child 
died without issue his share to go the survivors, 
and further trusts were declared for the benefit 
of the issue. Held, that the trusts subsequent 
to the life estate to children as tenants in 
common were void as against the rule against 
perpetuities, and being to a class affected the 
whole. Tluit the remainder was in the original 
IS children or their representatives, and as 
there were no overriding trusts and it wa-s 
beneficial, and the bill praying that the 
property should be sold and divided, that the 
Court could so decree in spite of a dissicntient 
minority. 

Parsoks v. Chapman, Aug. 21, '89 (1.891). 

Pleadings. — Parties how hound by. 

Parties are bound by the view they respectively 
take of their case at niei priut, and so a claim 
abandoned at n.p. could not be raised on a 
motion to set aside judgment. 

Ltons v. McKsnxa, June 4, '64 (1.49). 

See alio under Requests Court of, 

—-—'Fraud - to reap the benefit of pit. muet 
fully ditlose his own, see Ji'iiAUD, DixoJS v. 
Henbt. 

(hi an equitable mortgage, see MOETOAaB. 

Jfust disclose all material facts — allegatittn 

of dull intelligence omitted — no evidence 
allowed on. 

Where testimony of a layman as to pit. being 
of dull intelligence was tendered with a view 
to shew that he had been overreached and 
defrauded, and an objection was mode that no 
allegation to that effect appeared in the bill ; 
held, that this evidence was inadmissible, and 
the bill incapable of amendment. 

1!(ICH0LAB V. HowELLS, Msr. 11, '92 (1.487). 

— PiirftV* to— members of the Presbytery, 

In a suit for the recission by the Court of a 
resolution of the Presbytery in which there were 
11 defts., consisting of seven ministers, three 
elders, and the Att.-Qcn. Held, the bill was 
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bad for want of parties in not shewing that | 
jbM the members of the Presbytery were parties, 
and ^at if the salt were to proceed some 
persoDs ought to be parties to represent the 
interest of all members of the Church of 
Scotland in Tasmania. 

Stoxb v. Gardn'BP, Not. 10, *74 (1.104). 

'—Error in title. 

Where ty mistake the bill was entitnled, 
Doran for Doram. a summons to amend was 
ordered, which was to be served on both parties. 

DORAM V. DoRAM, July 18, '84 (2.100). 

Demurrer ftrr frant t*f equity, etc., case of 

a suppressed will, see Will, McLacchlan 
V. Brown. 

Plradingit — Statvtff of Limitatiimf how 

pleaded^ hcc Liiiitatigns, stat. of Bbown 
y. Bbown. 

Part Performance. — Agreement for • 
leatc. 

Equity will assint a disputed agreement to lease 
where ^Nirt performed. 

Ckowther v. ELtlOtT, Ko7. 80, 'd9 (1.120). 

Police.— 29 Pie., yo. lO—i'ermigHdn to tnie 
Hp ttreet^diwrethmary. 

By Sec. 19G of the Police Act, it is lawful for 
the Mayor or surveyor to grant permission in 
writing to any ])crson to take up any 
pavement upon any street under such 1*0- 
strictions as the Municipal Council (ilmll 
think fit, such permission to be revocable 
by tJie council. Held, this section was not 
maudatory, but the council had a discretion 
in the matter, and a mandamus, therefore, 
would not lie to compel them to gi-ant the 
permission. 

WkSTBROOK T. ThK HOBART CORPORATIOir, 

Dec. 21/86 (1.889). 

•—29 Fi>., Nip. 10 — fcarrant vnder—m^st state 
period of ivtpritoniNent. 

A warrant on a conviction under the Police 
Act, 29 Vic. No. 10, is bad, if it does not set out 
the period for which the person is to be 
imprisoned. 

S. T. Jackson, May 10, '66 (App. A., 118). 

29 ri>., Ko, 10, sec, 179 — Town of 

OUnorchy-~-jttdicial moiice of, 

8. was convicted under Sec. 179, Police Act, of 
having used insulting language to the annoyance 
of residents and nassenffers thereon *' at Klwick 
Bacccourse at Glenorchy " (Sec. 179 providing 
that the offence must be committed in a town). 
Conviction quashed for not proving that it had 
been committed in the Town of Glenorchy ; 
held, that the judges were bound to* take 
judicial notice of the fact of the existence of 
three divisions having the name of Glenorchy, 
but could- not notice the boundaries of those 
divisions, or what places there were within 
those boundarien. 

GtBSDON V. S^:iTH, May 8, '81 (1.243). 
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29 Vie., 3'o. 10, see. 22^not repealed h^ 

FMic MeaUk Ad, see Public Health. 

Ceriioretri to produce proeeedingt at Poti&e 

Conrt and General Seetiont had. 

On an application for a certiorari to bring before, 
the Court proceedini^ at the Police Court and 
proceedings at the (leneral Sessions, where tho 
order was quashed. Held, that the two casetf 
could not be brought together, but mubt be 
separated. 

Morgan v. Jones, May 10, '61 (App. A. 40). 

Principal and Agent-^OrafuUoMe a/^eney 
liability of agent for negligeuce^ineurance 
agent. 

If a person undertakes to perform a duty for 
another whether paid or not, his acceptance* 
makes him liable for any loss occasioned by 
any negligence on his jmrt, and if a person is a 
skilled agent his liability is not increased by 
his being paid. So where a person gives an 
order for insurance to an insurance agent, 
he has a right to expect the order to be properly 
carried out. and the person who takes the order 
will be liable if negligentj though the fact tli^t n 
man is agent for an insumnce coy. does not 
make him agent for the person ixiquiriog 
insurance. 

Frsn V. Webster, July 6, *9r(1.417). 

Intnranee hy agent. 

There is no legal obligation on an agent to 
insure goods in his hands in the absence of 
instructions, express or implied. Damages 
incurred by negligence in obeying such in- 
structions can only be recovered in an action 
for negligence, not in a suit for account. 

Cafe t. Barclat, Aug. 81, '75 (1.170). 

'•^—'Kegligenee of servant is negligence of master 
— {careless driviftg), Hackett v. LaMPEILL, 
Kov. 14, 18,25, '84(1289). 

^■^^^Bank Uahlsfor torongfkl acts of its sertaut 
"(false imprisonment J, C0LLIK8 ¥. EvAKS, 
Nov. 12, '84 (1.287). 

Payment of money in advance — to agent 

becomes agent of payer. 

A person who pays money beforehand pays it 
at his own risk, and if to the agent of the seller* 
before the time the latter is eutitled to receive 
it, he makes the agent his own for the purpose 
of paying it over to the right owner. Bo where 
it was agreed that payment should Ik; made to 
an agent by a bauk deposit receipt due with 
interest in March, and the purchaser instead 
paid the agent in cash some months earlier ; held, 
that the agent was the agent of the purchasers, 
who must, consequently, bear the loss conse- 
quent to the agents having absconded. 

In re Campion, Nov. 7, 76 (1.188). 

Practice. — Admintetration^bond in name o^ 
Ait.'Gen.^ motion. 

In an administration suit an application for 
an onler f:in that the administration bond 
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^should be pat in. in the name of the Att«Oen^ 
if iB«de hj BDOtioQ and not bj petition. 

In f PirnsLD.HoT. 11, '04 {IJdO). 

AfptdM to tks PriPif ConMcU, lec APPBjLL. 

Appeal — applieaiiom for Umve ai MpeeM 

tiitimg, 

"Where a special sittinf^^ wa^ appointed for the 
Fall Coart to deli?er jodgment in a partieaUir 
case onlj, on the conclosion of which an applica- 
tion was made for leave to appeal, Icare was 
refosod as on sach a special sitting no other 
bnsiness may be heani, the proper coame 
being to apply for a special sitting of the Coart 
to consider the application for appeal. 

KiCHOLAB T. HowBLLB, Mar. 11, '92 (1.438). 

'''-^Criminal ii^ormaticm — applieation for-^ 
not on Uut dojf of term. 

An application for a criminal information 
cannot be made on the last day in term. 

In re ManccBY, Joly 6. 77 (1.191). 

Jfor im perton. 

An application for a criminal information 
cannot oe made in person. 

• Jn re Kirwax, Sept., *77 (1.194). 

C L, P,A . — eeo. 1 7 — tervUie Hnder—HHiHeor- 

porated eoy, domoeiled t« Vtc^eee, 17 affeete 
preeeu only. 

Where a canse of action arose within the jaris- 
- diction of thcTasmanian Court, the pits, resid- 
ing in Tasmania, the defts. being nn unincor- 
porated COT. domiciled in Victoria, and who, by 
their law, might be sued in the name of one of 
thdr pnblic officers ; on a writ being served on 
their chairman in Victoria, under 6ec. 17, 
C.L.P.A. Held, this service was good, as the 
cause of action having arisen in Tasmania, the 
issue of the writ did not extend the jurindiction, 
but merely regulated the process, and that Sec. 
17, which it was contended did not apply to a 
foreign coy. or co-partnership resident abroad 
rc. 27, LJ.C.P., 32.8) did apply to a foreign 
•CO partnership unregistered as iu this case. 

.HoLnoTD ▼. Halpbt, Got. 6, 78 (1.209). 

CX.P.il.— J^tf..20 — irrequlariiiei on writ — 

afReHdable. 

The following irregularities on the face of a 
wxit of summons were held not fatal, but 
amendable by the judge, under 8ec. 20, 
CX.P.A. : — fl), the omission of deft.*s 
place of business; (2), absence of endorse- 
ment of its service on deft, (the writ in 
fact being endorsed niith service on. another 
person as deft.) ; (8), the omission of the L.8. 
upon the copy served, shewing that it had been 
Mded. 

Cbathav v. Lawoston BAir.T. Got.. May 8, 

72(I.14tf). 



92 

\L.P,A.^'40e$ nH apply U erimimal pro- 
ceedinpe^qno war r a nt o "eee.TId^ application 

wu&aew% 

C.L.P.A.'does inot apply to proceedings of a 
criminal nature, except where specially extended 
to them; a quo warranto being an informatioa 
in misdemeanour, and not a civil proceeding, is 
not within the provisions of the C.L.P.A. An 
application to file fresh affidavits under Sec 29 
of that Act being dismiwed on the above 
grounds, in 

Quusr T. Fawvs, May 29, 'OO. 

C'.JS.P.A.— Mtf. SO^prodnetion of ballot 

papers. 

The Court has power, under C.L.P.A., Sec 30, 
to order the production of ballot papers ; such 
order, however, will not be granted until it be 
shewn that the production was essential to the case 

In re Municipality op Olaiiorgan, Msy 22, *GS 

{IM). 

OXJf.^.— Mc. 62-HMMwy of office hooke 

under, 

Sjpecific delivery of chattels granted under Sec 
62, C.UP.A., No. 2, being Ixioks, papers, office 
furniture, etc., where money ooula not replace 
them. 

Shbkhv v. Shiiht, Joly 4, 78 (1.161). 

CLL.P.X— <0e. 108— see. SO ^liquidated 

demaudM'-iaxing\offieer'e dieeretion-^^hat has 
been allowed hy. 

Sec. 108, C.L.P.A., is to be read in connection 
with Sec. 80, and only applies to liquidated 
demands. The discretion oC a taxing officer is 
but seldom interfered with by the Court, and so 
where he hid disallowed fees for counsel's 
advising on evidence, attending at trial, and the 
cost of certain letters, the Court refused to 
interfere; where, however, he had disallowed 
clerk's fee, the Court being of opinion that it 
was not seemly to enquire whether a barraster 
kept a clerk or not ; held, this item should be 
allowed. Where an error is made by tho 
taxing officer, no costs are given. 

Whiti v. BrTLin k Smith, Aug. 9, '64 (1.59). 

C.Z.r.4.— #«?. 159— <MM within which to 

eign judgment^-eee, 113 — rule 46. 

In an action of ejectment, by consent a verdict 
for the pit was agreed to on July 6th, leave 
being reserved for deft to move to set it aside. 
No steps were taken by deft by way of an 
application to hear argument oil the point 
reserved, although pressed by pit so to do, and 
finally judgment for the pit was signed on Dec. 
2. On the Court bcinff, subsequently, moved to 
set aside the verdict of judgment, on the ground 
of the illness of deft's counsel, and on the 
objection that pit's time for signing judgment 
had expired under Sec. 159, C.L.PJI.; theobjec* 
tion was overruled, and held that, although Seo. 
159 gave a speedier remedy than that obtainable 
under Sec. 118, or rule 46, it was not inconsis* 
tent with either of the latter, but only altema* 
tive. 

Babclat v. Paqb, ApL 27, *92 (1.440). 



93 

A oertifioate for ootts is a prooeeding, and 
•amendable under Sec 194, C.L.PJL, see Costs. 

CJUPU.'-te$U ^ wrU^ameaiM§ maitr 

MO. 197. 

A writ tested in the name of Sir F. Smith, after 
he had left the colony, was held amendable 
imder Sec. 197, C.L.F.A. 

Taylor y. BAnnsTT, *H (UOS). 



. D€ft. rendmU iM N.8,W.-^lea9$ io terve hiU 

ef eompUuMt. 

To serYc a bill of complaint on deft, residing in 
1I.S.W., leave most be obtained. 

Haiss y. Bkowx, Sept 15, 'SS (ljt87). 
Disminalf^r want ofjM'Ottfrofioa— opjiliea* 

On an application that a bill be dismissed for 
wint of prosecution, the delay being shewn to 
baYe arisen from theahsence of a material 
witness. Held, that although the time for pro. 
ceeding by pit. had long gone by, and though 
he had been guilty of laches in not applying 
for the enlargement of the time for taking 
eridenoe, yet the principle was, that the judge 
must look for some ground for the retention of 
the bill to afford an opportunity to the pit to 
baYe the justice he sousht. Cause set down for 
hearing next term, at pit's expense. 

l^oons Y. SoLoaiAH k Xaclauchav, ICay S9, *S3. 

— — I>ifsitMa2 for wani of protecMiiom^'moiiim' 
for — eosU of—offldavit. 

Where a motion was brought to have a bill 
dismissed for want of prosecution, and 25 
minutes before^ hearing, the deft's served a 
replication without, tendering costs of the 
motion, an application for such costs was 
granted, but an objection (subsequently with- 
drawn), that the application was unsupported 
by CYidence, was good. 

U5I0N Bank of Australia y. Crowthbr, 
ApL 5, '^4 (2.19). 

— JC/l J.— jotfidtfr of partiet with eo^fUetimg 
imUruU — o» bekaffqfsHfand olktr erediiorM 
see. 33. 

Where a creditor sues on behalf of himself and 
other creditors, it is necessaiy that there should 
be a community of interest, and if the interests 
are antagonistic the suit is hot maintainable 
in that shape. But where a suit was brought 
by a bank on behalf of itself and other creditors 
for the sale of certain shares belonging to a 
bankrupt, in order to realize a lien claimed by 
the bans, which lien if recognised by the Court 
%rouid leave nothing to be divided among the 
other creditors, parties to the suit; the suit 
was heard, and a decree made under Sec 33, 
£quity Procedure Act 

Maxwsll y. Duvx/May 20, *6& (1.4S). 



94 

— JP.i'ul.— sfc. 88— Mt^'oiadsr of parlie9^ 
proffer of injuncUon U for opooyU reUef-^ 
mutmtr to iaierroffolorus. 

Where there is a misjoinder of parties hiving 
conflicting interests, the Court may do justice 
notwithstanding, by the pro visions of Sac. 33, 
K.P.A. A prayer for injunction is sufficiently a 
prayer for specific relief to let the case go on. 
An answer to interrogatories may be treated 
as the defts. answer when an affidavit Yerifies 
it (Dan. C.P , 1406—7). 

JoiTKSON Y. CULLBN, July 22, '86 (1.887). 

S.P^A. — MO. 88 — for a ease wikero thU 

90eUot^ imapplieaiU, see Administration. 

Noiioe if trial — mistake no notice. 

Where together with the replication a copy of 
his own pleas was delivered to deft in mistake, 
apparently for a notice of trial, and his solicitors 
heard nothing further till the \iotice of trial 
appeared in the paper, the verdict was set 
aside on the ground that notice of trial had 
not been served on deft. 

Phillips y. Lbyt, Sept 18, '92 (1.461). 

Partilion—eerviee of bill—time for appear* 

aneo-^arties abroad. 

Leave granted to serve a copy of bill and 
interrogatories in a suit for partition and sale 
on a dSt in N.Z., and another deft in England 
of unsound mind. Four mouths after service 
for appearance, six months for answer allowed 
for EngUnd ; 66 days and 112 days for N.Z. 

Whitbhbad y. Martin, Ap. 22, '79 (1.220). 

— — /7^ outside jmriidietion must give security 
for costs. 

The fact that a pit resides out of the jurisdiction 
of the Court of Tasmania has always been, and 
still is a sufficient ground for ordering security 
to be given, the Australian Judgment's Act, 
1886, noth withstanding, and Kacburn v. 
Andrews, L.R., 9 Q.B.D., 118, diBtinguishable. 

Watson v. RiTcniB,Oct. 4, '88 (1.376). 

Mblloe y. Huktbr, «ov. 19, 02 (i.4i)4). 

Wallace y. MoIyor, July 7, '94 (2.24). 

In the absence of further special circumstances 
an application for further security was refused 
in Mellob v. Hunter. 

—Power of judge to set aside orders on new 
facts coming to light. 

A judge has general iK>wers to amend, vary, or 
rescind an order made by him where it apiiears 
to have been irregularly and improperly 
obtained either from mistake or from new circum- 
stances having arisen, and this, though the 
special act under which the order was made, 
does not provide for such variation. So where 
an order was made under the Foreign Attach- 
ment Act, 6 WiU. IV., No. 8, attaching certain 
shares belonging to C, the scrip for which 
unknown to the Court had been depositel with 
his bank to secure advances ; on the subsequent 
discovery of the bank's lien the order wab set 
aside. 

SncwART V. Crottt, Hoy. 16, '88 (1.877)* 
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Service of fummont — vUiuled^imwJUcient 

time aUotoed fresh wmmont. 

Where a Eummons iiniier the Master and 
Servants* Act to attend before the magistrates 
was serveii stdeft's residence, on a date which 
only gave him four dsys to appear, it being 
impossible to do the journey in five daj's. 
Held, that this was equivalent to no service, 
and that the magistrates had no power to 
adjourn the summons on receipt of a telegram 
stating his inability to be present, but that 
fresh service must issue. 

aALRT V. McMaho.n-, July 11/79 (1.223). 



■Small Dehfs Act'—principlet of Act. 



In S.D.A. jurisdiction where Taw and equity 
are in conflict, equity is to prevail. 

CRAWFonn V. Huchixsox, May 12, '88 (1.889). 

(N. — Reference must in every case be now made 
to 60 Vic, No. 48, and the rules thereunder, by 
which all the Acts under which the following 
decisions were given, have been repealetl.) 



S.D,A. — staled eases — amendment of. 



No general powera to refer state<l cases back to 
inagistmtes for amendment, see Justices of 
THIS Peack, Australian, Etc., Fund v. 
Baimey. 

— 5.Z).^. — rosis under Jioto taxed — sec. 130 — 
rule 12G of n Feb., So. 

In actions on contract under the S.D.A. , the 
costs are to be taxed on the amount claimed, 
and not on the amount recovered, unless by 
a contrary direction of the Court, fcfcc. 130, 
S.D.A., repeals" Rule 12G of 17 Feb. '85. 

Tyler v. HcAiinELL, June 12, '91 (T.N.) 

(But see Rules 6 et. seq. of the SOih May, '92). 



— S.D.A. — contempt — same 
commit. 



Court must 



The Supreme Court will not commit a person 
for contempt for non-fulfilment of an under- 
taking given by him at a sitting of Court in its 
Small Debts Jurisdiction ; the latter being the 
only Court competent in such a case. 

Austin v. Woodbury, Dec. 12, '96 (2.107). 
'S.D.A, — costs — practice as to — County 



Courts, 

As regard^ costs under the ^.D.A., English 
Countj' Court practice on the subject is no 
precedent, see Costs. 

S. D.A. — mortgagee's fixtvres. 

Questions affecting mortgagees fixtures cannot 
be tried under this .Act, as they affect corporeal 
hereditaments, see Mobtoage, Swift v. Bus- 

0£SS. 

S.D.A,— notice of action vndcr-^may he hy 

letter, see 

PattkbsoK t.Buchakkan June 6, '91 (1.414). 



Defence —Icare to file aftt-r time — orcrsfgkt 

of attornry. 

Upon applicition in Chamberis, leave was granted' 
to file a defence to an action in the Small Debts 
Juristliction. although the time to do so had 
expired, where the delay was due to an over- 
sight of the deft.'s attoriiey. 

HowK ▼. Stort, "84 (2.100). 

S.D.A. — *re. 25 — demand vndcr separate 

actions. 

Where an action was brought in Small Debts 
JTjri«diction for vegetables supplied from plt.'s 
shop in New Town, and another before tlie 
commissioner, for clothes supplied from his 
tailoi-8 shop in Hobart; held, the first action 
was not a demand contrary to Sec. 25, S.D.A., 
as there were two sets of goods, no dealing of a 
continuous nature, and nothing to prevent the 
two actions from being sefiarated. 

HoLLiN-sDALK V. CooK, July IG, '78 (1.208). 

S.D.A.t SCO, 27 — action for imsuraHCc way 

he brought under, see I^'SURANCE. 

S.D,A.—ol Vic, Ko. 23, sec. ^Ty^elaim 



against tiro or^ more persom jointly — creditor 
of a committee — caveat against member* a bill 
of sale. 

M ., member of a rotratta committee, executed a bill 
of sale,and gave not ice of intention to file the same. 
A caveat was then lodged by B.. who claimed 
to be a cralitor of the committee. Held, 
that by Sec. H5 of the Small Debts Act, 'S7, 
a person having a claim against two or marc, 
jointly, may sue any one of them, leaving him 
to recover contributions from the othere, and" 
that A3 11. had a prima facie case against M., 
the caveat was to stand. 

Lx re McDkhmott, Apl. 17, '94 (2.17). 
S.D.A.^ sec. 78 — non-suil hy commissioner—^ 



amount of compensation. 

Under the Small Debts Act. a commissioner 
cannot non-suit a pit. without his consent. The 
consent to abide by the decision of a Judge in 
Chambers in lieu of the Court on appeal, does 
not enable the judge to fix the amount of com- 
pensation due. 

Clydk v. Bmn, Mar. 9, '96 (2.62). 

tAs far as non suit is concerned. Sec. 78, Small 
)ebts Act, is a transcript of Sec. 89, Count v 
Courts Act (Eng), and Clark & Stadcliife, T 
Exch., 439, is binding.] 

S, D.A. — notice nf defence — time fcithin which 

to he del iter ed'-rule U, of Oct. 13, '9'i— mean- 
ing of clear days, 

A summons was served on Jan. 2G, and notice 
of defence tendered to the registrar on Feb. ti; 
this he refused a? being too late. By R. 14, 
Oct. 1.3, '9:{, notice is to be given within ten 
clear days after service of summons ; held, that 
clear means, whole and unbroken, exclusive of 
the day on which the notice is given, and that 
as it must be within ten days, the notice here 
should have been given on Feb. 5, and was 
rightly refused. 

>7ALnEx Y. Cosghovi; Feb. 19, '95 (2.80). 
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In dues under the S.DA^ not aboTe il3, the 
•Qocte, 7b. 6d^ do not inolnde witnenes expenses, 
which latter are to be given without limitation. 
In each cases, a witness is entitled to expenses 
nnder rale 64. Rnle 124 (amended rales) 
Telates onlj to attom^*s costs, and a saeoessfal^ 
party to any actions ander the Act is entitled 
-to his expenses as a witness. 

Williams ▼. Dotb, Jane 80, T6 (1.177). 

ShthiUiuUd gerviee— later HoffM of tuU. 
On an application to allow sabstitated service 
of a traversing notice, the deft, being oat of the 
jjorisdictlon of the Goart, held, that where sob- 
stitated service has been allowed in the earliest 
stages of the sait, it will be allowed later to 
•carry on the proceedings, a special order being 
jnade to that effect 

Obivfiths v. Thomson, May 29, 66 (1.98). 

Prescription.— Bee Claihs to Gsaots of 
Lavd. 

"Probate. — fn golemn fbrm next of him may 
eaU for — coete of-'-^eHamentary eapaeUy, 

It is the ordinary privilege of the next of kin 
rto call for proof of a will in solemn form, and 

not be snbjected to costs unless he proceed to 
•give in allegation, fiicts which he fails to prove. 

In cases of grave suspicion of nndue inflaence 

or the like, the Court will occasionally give 
•costs oat of the estate, even if the allegation be 

not proved. 

ROOBRS V. EsPil, Aug. 26, 70 (1.182). 

'(C/a this case for a full dlicassion on testamentary 
capaeity, and how vitiated by nnfair means.) 

— /Vopoaea^ muH have a certain itUereet under 
will, 

A person must have some certain interest 
-under a will to entitle him to a grant of 
fprobate. 

J» rs Hartam'8 Will, Daa 11, *92 (1 .456). 

What admitted to — effect of later papere, 

AW testamentary papers duly executed are to 
be admitted to probate, and unless a later 
-testamentary paper be inconsistent, with a prior 
one it must be inferred that testator intended 
the later one to be oodicilliary. 

In re Hamiltox, May 9, '65 (1.67). 

Dieeretion of the Court, although 12 yeare 

had elapsed. 

Under a will and codicil three executors were 
appoiuted, two of whom proved the will in 
1878, leave being reserved for the third to come 
in ard prove. Till 1885 he remained inactive, 
when after the death of the others, he instituted 
contentious proceedings, to prove the will and 
upset the codicil Held, that though the lapse 
•of time had been unreasonable, the Court was 
not thereby prevented from hearing the case, 
hat had a discretion in the matter. 

Thb Aloridob Will Cabb, Djc. 19, '85 (U814), 



— JPb / ysry of—onue prdaitdi. 

The ratio deademdi, where the sosoidons of the • 
Court are aroused, is that it is for the propoander 
of the will to remove the sagpidonB by shewing 
that the testator knew and approved of the con- 
tents of the alleged will, and duly exeented it ; not 
until this has been done is the onos of proving 
fraud on the opposer of the will. Where testator 
conld not write, and the writer of the will 
oonld not he found though advertised for, and 
the handwriting oonld not be traced, although 
the will was recently made, the suspicions of 
the Oonrt prevailed against the proving of the wiU. 
CoNLAN Will Cass, Mar. 8, '95 (2.36). 

— O^a lost wiUsolieitor*e reeoliection. 

When there is evidence of a will, which is 
traced to testator's possession, and after his 
death is not forthcoming, the presumption is 
that he has destroyed it, but this may be 
rebutted ; so where testator was shewn to have 
put his will in his pocket, gone on board a< 
steamer, and been lost overboard ; here on 
evidence being given as to the actions and 
intentions of deceased as regards the will, 
probate was granted of a copy written from 
recollection by testator's solicitor. 

In re MozON, Ap. 26, '92 (1.440). 

Execution of one part only '^probate refksed, 

A testator made his will on two sides of a sheet 
of paper, the first side of which was executed 
and attested, but the second attested only with- 
out his signature. Probate refused of the 
whole, the second side not being signed at the 
foot or end, and the first side by itself not 
expressing the testator's wishes. 

In re Shbbhav, Sept. 25, '83 (1.875). 

^— Oaiw ofprooiny — material fuestious. 

The onus of proving testator's will is on the 
proponent who must shew that deceased was of 
a sound and disposing mind and memory. 
Besides evidence of his capacity, the following 
are material :— (1), was the wiU under the cir- 
cumstances a natural and jost one, t.e., such a 
one as a reasonable man in like circumstance 
may be supposed to have made ; (2), was it in 
accordance with, or in opposition to, his pre- 
viously declared intentions as to the disposal of 
his property. 

Potter v. Dillok, Nov. 17, '76 (1.174)* 

Prohibition.^TTAea may he applied for. 

There is no need to wait for an inferior Court 
to pronounce its judgment before objecting to 
its jurisdiction. Prohibition goes as soon as it 
appears that the inferior Court cannot proceed 
without trying the question, which, it is alleged^ 
they have no power to deal with. 

Swift v. Buaasss, Nov. 80, '98 (2.18). 

Public Health Act.— 49 Vic, No, \%^Loeal 
Board of Sealtk^-disqualif cation'- 49 Vic,, 
J\o. 18, sees, 140, 168, 31— 29 Vtc, No. 10, ttfc. 
226. 

Where two magistrates were municipal council* 
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loTB of G., and as Bach were memben ol the 
Xocal Board of Health of O., on a piosecation 
made before them under the Polioo Act by the 
Superintendent of Police, and an objection 
bemg taken to their sitting, held, that they were 
not disqualified, by reason of being councilloES, 
from sitting as magistrates. By .Bee. 226, Police 
Act, the time for removing rubbish along the 
highway is restricted to certain hours. Sec. 140, 
Public Health Act, gives the Board power to 
appoint a place for its removal. Held, that the 
latter Act does not, by implication, repeal the 
former, and that the time specified by the Police 
Act must be observed. Even if such repeal were 
implied. Sec. SI would prevent the Public Health 
Act from applying ; Sec. 168 of that Act applies 
only to civil proceedings. 

Hona V. Bellkttk, ICay 9, '88 (1.367). 

49 Vie., No, 18, see, IZl^Hriei proof . 

Strict proof that the provisions of the Act have 
been complied with is necessary, as the statute 
is a penal one. 

Clark t. LoCal Board ot Ulterstoke, Jan. 

22, '96 (2.60). 

"-^-Does not apply to Slate Schools — outside ike 
scope of Local Ads. 

The Public Health Act docs not apply to State 
School premises, whether vested iu the Minister 
of Education or directly in the Crown itself, 
and the schoolmaster being the servant of the 
crown, the latter is the real occupier of the 
premises. Held, that an inspector of the Town 
Board of Z. has no right to inspect the State 
School there, th^ Act regulating Town Boards 
not affecting the Crown. 

BORTHWicK V. Pears, Apl. 29, 96 (2.64). 

Quo Warranto — Does not lie for breach of 
dtUy by Corporation. 

On an application by P. for leave to file an 
information in the nature of a quo warranto 
against the Municipal Council and Corporation 
of Hobart, to shew how they had expended a 
sum of money out of the Waterworks Fund. 
Held, that as a quo warranto was to try the 
right to a liberty franchise or office, and not 
the question of breach of duty by a corporate 
officer, it did not lie in this case : nor could a 
certiorari isssuc to bring the accounts and 
books before the Court. 

Ex pie. Patey, May 13, '62 (1.17). 

(I Vic. C. 78, Sec. 44. which permits such pro- 
cedure in England is not applicable to Tas- 
mania.) 

Tm a criminal proceeding, see PRACTICJE, 

C.L.P.A. 

A criminal proceeding, 19 Vic.,, No. 23, 
see. i-^ signature of an officer of the Court* 

An information in the nature of a quo warranto 
is a criminal proceeding, and, therefore, can be 
filed in the name of the Att.-Gen. By 19 Vic, 
No. 23, sec. 4, the information is to be in the 
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Att.-Gen.'B name, but held that his signature- 
is not necessary, and so long as the signature- 
is that of an officer of the Court, as here the 
clerk, the statute has been complied with. 

In re Glamoroav Hunicipalitt, June I, '06 

(1.95). 

Rabbit Destruction Act.'-ss Vie., N<k 

42 — What mag be raised before the magistraU- 
— change of place of tneeting ultra vires — 
meaning oflevg — see. 16, direetorg as to date. 

Where a collector under this Act sues for- 
contribution b»-fore any competent, tribunal, 
the questions of the ralidity of the rate and 
the proper election of the boaixl may be raised. 
Where a second proclamation altered the place 
of meeticg appointed by the first proclamation 
which had created a rabbit district ; held, the 
second proclamation had no power so to revoke 
the first, and was invalid ; held, also, that there 
could be no de facto members of the illegal 
board who could levy the tax. The word levy 
in the Act to be construed as including ail that 
was necessary for the performance of the duty ;. 
making and stiiking the rate' are, therefore, 
implied in that word. The date on which the 
tax is payable every year (ef. Sec. 16) is 
directory only, and the making the tax payable 
on another day docs not of itself vitiate the 
rate. 

Barwick v. Bbtis, Sept. 25. '88 (1.374). 

Railways. — 49 Vic., No. il —liaHlUy to 
fence. 

Where works arc carried out under the Railway 
Construction Act, when the minister of Lands 
or the contractor enters into possession of the 
lands he is bound to fence, and omits to do so 
at his own risk ; consequently no request so to- 
do is necessary before action. 

Patterson t. Buchanan. Jime 6, '91 (1.414). 

-— - 49 Vic, No. 41 — value oflandliow calculated 
— 48 Vie., Ko. i.i,not applleahle. 

In taking land under the Railway Construction 
Act, 1885, its value is calculated at the time 
notice was given to take it. Under the Land 
Purchase Act, 1884, the value of the land 12 
months before the passing of the Act is to be 
the basis. Held, that ttie provisions of the 
Act of 1884 do not apply to the Railway Con- 
struction Act. 

Th© Queen v. Crawford. Nov. 2, *S7. 

Compensation— JtoTo calculated. 

Where laud is taken under a Railway Act,, 
in granting compensation the questions aro 
the value of the land taken ; what substantial 
damage of a permanent nature will result ; and 
what benefit is likely to accrue by the severance. 

Brown v. Talbot. Mar. 22, '86 (1.316). 

Main Link R. Cov. v. Rack Course Coy., July 11^ 

73 (1.163). 
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ImakmeHt caiiuing Jloifding, 

Wiieie ttrliitration is roorUd to to fix the 
WBoont of oompauAtion for lantl taken for 
making a railway, ami an nmpire is appointed. 
Ids opinion is entitled ^o the greatest weight. 
The amonnt of benefit likely to accme can only 
be dedncted from the compensation for 
soTerance, etc., and not from the purchase 
money for the land taken (jc.f,, L.B. .11, App. 
Oa., 208). ^ Where a claim was made for damage 
by carts of che contractor passing oyer L.*s 
gronAd ; held, as this was oateide injury 
aathorised to be done by the Railway Act, it 
was not a subject for compensation ; bat L. was 
entitled to compensation for damage caused 
by the railway embankment backing up the 
flood waters and keeping them on his land. 

Lajcokt t. MiKisTBa or Lakds, Ifay 10, '87 

(1.848). 

eatutruetion nf-^maxjUain and teorJt — to what 
fund chargeable. 

The If. Railway Coy. entered into a contract 
with the Goveroment of Tasmania to construct, 
maintain, and work a railway in Tasmania, 
the Oovernment guaranteeing interest on the 
money actually expended up to a fixed sum, 
the profits of the railway to go in reduction 
of that interest, and the Government to make 
np the surplus. A question arose as to the 
amount of profits, the Crown claiming that the 
coy. could not charge their expend itare on 
rolling stock, new works, etc.,- against their 
reyenue, but only the usual cost of maintenance 
and working, as repairs, etc., and further that 
the coy. was oot bound under the contract to 
maintain the railway in any other state than 
when originally constructed. Held, that under 
their agreement to maintain and work in an 
efficient manner the coy. was bound to provide 
such new and additional rolling stock, etc., as 
-the increase in traffic might from time to time 
require, and that the coy. were at liberty to 
pay for this expenditure out of revenue so that 
before profits were arrived at this must first 
be deducted. 

Main Lma Railway v. The Queen, July 12, 

'89 (1.892). 

Rates. — Payment/or \2 years — no title. 

Payment of rates for 12 years and upwards is not 
per se sufficient ground for presuming the 
undisturbed possession necessary for a pre- 
scriptive title, see under LIMITATIONS, Statute 

OF, FiTZOBBALD V. HAMILTON. 

-48 Vie.y No, 28 — omiteion in raie notice^ 
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f Real and Personal Rsfatei Duties 

Act.— 43 F»., If: 12, mh, eec, i and 



eee, 57. 

Where notice appeared in the Gazette of a rate 
about to be levied, shewing its amount per £, 
the time when it would be payable, but 
omitting the period for which it was collected, 
the Act only having been in force a year ; 
held, that ander these circumstances the rate 
was not vitiated, but Sec 57 had been sub- 
stantially complied with. 

Brat v. Tatloo, Deo. 16, '85 (1.818). 



dmUf an dvoidende -^ apf aal from a jndge^ in 
Ckamhere, 

On an appeal by a bank to the Full Court 
against the decision of a judge in Ohambera as 
to the paym<^nt of duties on dividends ; held, 
that an appeal to the KuU Court from -It jndge 
in Chambers is always implied except where 
expressiy rebutted by a Statute, and that the 
power of a jndge in Chambers under the Instate 
l)atieB Act to deal with cases in a summary 
way, did not prevent such an appeal; also 
there is no contradiction between Sub. Sec 1 
and Sub. Sec. 3 of the Act, the former imposing 
the duty, the latter fixing the basis of calculation 

Itk re Uxioir Babk of Aitstbalia, Jolt 15, 

•93(13). 

ihdjf OS dividends, see C9MPAinr. 

43 F^., Jfo. 12— Me. Zi^dedneaon iy 

mortgagor — Immp emm. 

When a mortgagor claimed to deduct from ii 
year'te payment of interest, the amonnt of duty 
payable for the preceding eight years, which 
under Sec. 34, Real Kstates Duties Act, 
'80, the mortgagee wai bound to contribute; 
held, ho was justified in so doing, as by 
merely refraining from acting on his power 
of deduction each year the mortgagor had not 
thereby released the mortgagee from his 
obligation to pay the proportion of duty. Also 
that the deduction by the mortgagor need not 
be made annually, and that being a statutory 
debt it would require 20 years to bar any 
action on it. In this case hardship having 
resulted, no order for costs. 

In re Bumfet's Will, May S8, '89 (1.889). 



— r-43 Fic, No, ji2--«0e. 13 and U—reni 
charge deduHUne Of iandiax^-^2 Vic, No, 31. 

On a sale of land in consideration of a rent 
charged upon the sa ne, the purchaser of the 
land who has made payments of real estate 
duty up to '88, and Land Tax since then in 
respect of the land cannot deduct a propor- 
tionate part of the same from the rent dunge, 
either by virtue of Sees. 13 and li of the Beal 
and Personal Estates Duty Aet, 48 Via, No. 13, 
or of Sees. 13 and 14, Land Tax Act, '52 
Vic, No. 31 ; neither Act piroviding the 
machinery for so doing. 

In re Fxrton v.£i)GEOOMBB,Dea 80. ^98 (¥.110). - 

44 Vie., No. 15, eee. 3 — company — taxation 

' qf—earrg on bueineee in Taem, 

A company whose head office is out of Tasm., 
and whose transactions in Tasm. are carried on 
solely by travelling agents, does not carry oa 
business in Tasm. within the Real and Petaonal 
Estates Duties Amendment Act, .*H0, and is 
therefore exempt from the £50 duty imposed by 
that Act. 

In re Pioturksqus Atlas Co., Seplt. S, '92 (1.450) 

(N., The phrase considered at length, and tha 
English Income Tax Acts, arectecsthereoncited). 
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Real Property. ^AppUeaHom to Iring land 
mndtr ike Ad^-appeal from commiMi&uen. 

Where the oommiasionen haTe rejected an 
application to bring land under the R.P.A., and 
the Supreme Court is appealed to from this 
decision, the latter can only either uphold their 
decision or order the issue to be retried. It has 
no power to order the commissioners to accept 
the title on the eyidence before them» so that a 
caveat may be lodged against it, idthongh it 
may express an opinion to that effect. 

BlDGB ▼. BEOORDRR op L«KD8* llTLES, Oct. 0, 

'90 (1.407). 

Ajtplieation to hring land under ike AH^^ 
foiikdrawal qfeomeni ofMinitier of Lande, 

The consent of the Minister of Lands is not 
necessary to enable a person to withdraw his 
application, which is at an end on receipt of his 
letter of withdrawal by the lands department. 

Irelakd v. Patitb, Kot. 28, '82 (1.208). 

T ramd before Crown ^ani— remedy scire 
faeuu. 

Where fraudulent dealings had taken place 
l>efore the issue of a grant from the Grown, an 
application to the Court to declare certain 
trusts upon the grant was refused ; the only 
remedy suggested for the case being by scire 
facias. 

60FX>M0K ▼. SOLOUON, NoT. 22, '61 (l.li). 

Fraudulent grant — eeire faciae — rigkte exist 
in respwt of land before grant Ikereof—^ Will, 
jr., So, 11, sees. 14 and 15 — defeated lien. 

I. being entitled. to a grant of land, in order to 
avoid a debt owing by him to J., conveyed to 8., 
on trust for I.'s wife. No consideration passed, 
and S. sabsequciitly applied for, and obtained 
the grant, to repeal which a scire facias was 
brought. On appeisit the case turned on whether 
I. had any right or interest in the land recog- 
nisable by the Court, which could be affect^ 
by the grant, or not ; and held that rights and 
interest in respect of lands may exist before 
the issue of a grant, being recognised by 6 Will, 
IV., No. 11, Sub. Sec. 4 and 15, and that as by 
recoverinfl; judgment for his debt, J. could 
obtain a lien on I.'s land, he had, at the time of 
his action, an inchoate right for a lien which 
was defeated by the grant to S. ; which right 
that Court could not enforce, but was bound to 
notice. That as J. had a right recognised by 
law, in respect of the land by reason of the 
debt due to him, which right had been defeated 
by the fraudulently obtained grant, the grant 
must be set &side as void, and the letters patent 
repealed as the sovereign cannot be made the 
intsrument of fraud. 

The Qukbn v. Solomon, Aug. 28, '63 (1.80). 

CN., the concluding portion of this judgment 
was based on the decided cases of the Friar's 
Carmelites, Year Book, 17 Ed. III., 69, 6, and 
Eex V. Kir Oliver Butler, 3 Lev. 220). 



Orani—eoneinsiee — fraud i» obtstimng^^ 

eeire facias onlg remedf. 

A Crown grant when once it is enrolled is 
conclusive as against the Crown on the one 
hand, and those claiming under it on the other ; 
if it were obtained by fraud it may be set aside 
by sci*e facias^ but until then its enrolment is a 
reoonl of the Court and consequently conclusive. 

In re GLKnKi, Mar. 9, '71 (C2). 
In re Asa Koss, May 8, '96 (2.41). 

'—z^OrtnU — fnistdke in description — »«w grawt 
upkeld — survey imeapable of error. 

In a grant from the Crown to E. of a piece of 
land, the description did not apply to the land 
actually purchased, but by a mistake in the 
diagrsm included other land. On discovering 
tibe mistake, the grant was set aside and a new 
one issued. It was shewn that B. bought in 
accordance not with the diagram, but with the 
survey, and the corrected grant was upheld, 
as where there is a discrepancy between 
the two, the survey must prevail as being in- 
capable of error. 

QVBBN V. £gan, Sept. 6, '84 (1.279). 

Grant — mistake in deecripiion — natural 

boundaries. 

In a deed where natural boundaries such as a 
river, or the seashore, are referred to, they must 
prevail ; although neither the distances nor 
the computed contents correspond with snch 
boundaries. 

In re ClbukA, Mar. 9, '71. 

Grant — no trusts declared on. 

An application to declare certain trusts on the 
grant refused, in 

Solomon y. Solomon, Nov. 22, '01 (1.14). 

^-^ Powers of Land Board — licences no appeal 
by Croufn JRedress Act. 

Where the Land Board have power under their 
regulations not only to settle the simple 
question of boundary, but also any question of 
rieht, and a dispute arose between two licensees 
what should constitute the lot to which each 
should be entitled ; held that as the Land 
Board had already decided the point in granting 
the licenses no application to the Court under 
the (3rown Bedress Act would lie. 

Nelson y. Thb Quken, Aug. 10, '60 (A pp. A. 82). 

R,P,A.^sec. 24 — application under Claiuti 

Act a proceeding within that sec, — caveat and 
applicaii4>n distinct rights. 

Where a caveator under the R.P. Act is in a 
position to claim a grant under the Claims to 
Grants of Land Acts, his application under the 
latter Act if made in time is a proceeding in a 
Court of Competent Jurisdiction, within Sec. 
24, R.P. Act. and so prevents his caveat from 
lapsing. An application to the Court was 
made in 188H, under its Claims Jurisdiction, 
that a grant might be issued to B. A caveat 
was filed by C, on the ground that he had 
previously applied under the R.P. Act for a 
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gnuitoftb«Mtiie land, that B, had entered a 
oayeat thereto ; hot that B/s caveat had hidwd 
under B. If. Act, Sec. 24, a* he had allowed taree 
moDths to elapio withoat taking, any im>- 
ceedlnge except applying for a grant nnder the 
Claims Act, and that thii wm not in. a Conrt 
of Competent Joriidiction. Held, as ahore, 
that the Claims Conrt was of competent juris- 
diction in a case like thii, bat only where the 
eaToator is in a position to apply for a grant. 
The right to apply nnder Clsims Act exist) 
independently of toe right to careat nnder B.P. 
Act, and the one is not lost by the exercise 
of the other. 

Bbajtbobotb t. Coons, July 18, '94 (S.S4). 



— — JL/l^/tf.— i0tf. 66— litfvJM of refitUred Itmd 
'""Tegiatertd as land retted in truet. 

To leovire repayment of a loan br B. to H., B. 
was zegiitered proprietor of M/s land, and at 
the same time a dMd was drawn redting that 
the land had been transferred to B. to secure 
the loan, and declaring that B. was possesMd of 
them on certain trusts. By his will he derised 
to trustees all the estates Tested in him as 
trastee subject to the trusts affecting the same, 
ai&d on his death the trustees of his will applies 
to be registered as proprietors, but were raused 
on the ground that no notice of trusts is allowed 
to appear on the register ; held that the lands 
passed to the trustees by the operation of B.Vi 
will* and that the trustees tfhouii be registered 
proprietor thereof by Tirtue of Sec. 66, which 
allows a derise of registered land to be registered 
by the description of land vested in trust. 

In re Tnunxxs ov BaoDnnn's Will, Jan. 

29, 76 (1.166). 

— — J?./litf . — eee. 80 — re^itUred froprietOT'^ 
transfer <^ reeertionary imtereete. 

Under his marriage settlement, A. became 
entitled to a life etitate, remainder to his 
children, and if he left one child, and that died 
nnder 21, then to X. and Y. ; but no gift orer 
on total failure of issue, which event happened. 
Where B. got a transfer of A.'s life and X. 
and Y.'s reversionary interests; held he was 
entitled to be registered proprietor under the 
B.P.A. 

In re Millzoav. Sept. 6, *67 (1.107). 



M.P,d.f eee. 99-^depoeii of eerUfleaU-^ 
mortgage^priarUiee'-'Wi Fh^ No, 8, 
22. 



The deposit of a certificate of title creates an 
equitable mortgage, beinff reoognised by li.P.A., 
Sec. 98, and consequenUy will take priority 



over a subsequent sale of the p r op er ty l>y the 
sheriff (17 B.A.B., p. 178. cited Badg« ~ ~ 
Digest, No. 202, followed). The meaning of 



Sec 22 of R.P.A., No. 6, is that in dealing with 
a caveat entered nnder that Sec., the jiulge is 
to declare the priorities of judgments being 
guided by the orainary rules of law and equity, 
as to the upholding or setting aside the same. 

In re Bbadlkt, Deo. 2. *89 '(1.402). 



110-«v^lMal ef reeardor io 
hrimg Immde muder ike Aei-mppeil io ComH-^ 
hie eoeie. 

By Sec llO, B-P.A^ upon an application to bring 
land under the Act, the Becoraer, if he refuse, 
may be required to state the grounds of his 
refusal to issue a certificate, and be summoned 
before the Supreme' Court. When it was ob- 
jected that the Recorder was only an implement 
in the hands of the Lands Titles Coouninioners, 
and that the Court had no power to review 
their decision. Held, that as the Act constitutes 
the Beoorder its executive officer, and as leffods 
the public it is the Beoorder who issues the 
certificate; his decisioQ is reviewable by the 
Court under this Sec, but his costs are to be 
allowed him unless his refusal was based on 
no probable grounds. 

In re Fawvi, Jane 28, *67 (1.106). 



'ILP.A. eee. llO^-refiual of reoorder^tUle 

lam. 



By his will A. devised an estate to B. for life 
remainder to C, subject to an executory derise 
over, in case B. should refuse to aUow A.*s wife 
to live on the estate, to *^ my heir-at-law.** On 
A.'s widow refusing to live on the estate, an 
arrangement was made, she releasing her right 
of reridenoe, and D., A.*s then hrir-at-law, 
releasing his contingent interest. On C.*s apply • 
ingtoMng the Isod nnder the B.P. Act, he 
was refused on the ground that his title was 
imperfect, as D. might not be heir-at-law when 
the contingency of A.'s widow being refused 
arose, and that the estate would not be then 
validly relessed. Held, that ** my heir-at-law ** 
must bear its primary and natural meaning, 
and mean the heir-at-law at the time testator s 
death ; the release was aocordlnglv good, and 
the property could be validly brought under the 
Act. 

Jft re CoOK, July IS, 78 (1.207). 



•B.P.d. 



110 — refkeal of recorder'-^ 
eetate ebmryed wHk a emm ofmomtf^. 

Under a codicil, trustees were directed to stand 
possessed of all the estate on trust to set apart 
a sum of money nnd hold it in trust for W., 
an infant, subject to which in trust for A. 
absolutely. An application by A. nnder Sec 
80, to be registered proprietor was refused by 
the Beoorder on the grounds that the certificate 
could not be issued clear of the charge which 
could only be cleared off the estate by a release 
by the infant when of full age Held, that the 
intention of the codicil was satisfied by the 
trustees raising and standing possessed of the 
money, and that in so doing the trust in fiivour 
of A. was in force without waiting for such 
time as the infant could give a release As 
soon, therefore, as the money was raised, the 
certificate could be issued. 

AxxxmnAD V. Baooson or Titum, Apl. 80. 

■90 (1.408). 
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1 10 — raMril0r*# rtfiUMml'^-Qrd^ 



When under Sec. 110. a proprietor sammons 
the Recoider to shew the groande of his refneal 
to brinff land under the Act, the applicant is to 
b^n, the Rf^sordcr to haye the last word. 

hi re CooF, Jaly 12, *78 (1.907). 

— -;50O. 135 — only appli§9 to an applieani 
proprietor — and whore grant made on fiamd or 
mxeiaie — ttatute of limUatione appVee to 
ILP^. — titne to run from daio of oertificaU^ 
eff'ecl of rertiflcaie^ 

A certificate of title was issued to F. in 1885» 
under K.P. Act. which If.* who hod been in 
absolute and undisturbed possession since 1862, 
sought to aToid under Sec. 136, and under the 
Statute of Limitations. The Isnd had been 
originally granted in 1870 to J.H., P.*s pre- 
decessor in title, and registered without any 
application on his part, he being, therefore, 
a registered but not an applicant proprietor. 
Held, that Sec 135 did not apply to F.s 
certificate, as it applied only to applicant 
groprietort, and not where the claim is a grant 
The case contemplated by this Sec. coald only 
arise when the first holder of a certificate had pro- 
cured it by a fake or mistaken declaration. 
Ileld, also, that the Statute of Limitations 
applied to land under the R. P. A., noth withstand- 
ing the general words in Sec I, thereof, so that 
adverse possession for over 12 years will prevail 
against the holder of a certificate, in each case 
the Statute to run against the registered pro- 
prietor from the date of his certificate of title. 
The production ol a clear certificate to himself, 
together with formal proof of the identity of the 
land described in the certifiqate, and writ was 
absolute enden(;e of a man's title in the 
absence of any recognition by him of a subse- 
quent tenancy or adverse interest. 

Fbathxbstonk y. Hanlon, Apl. 20, '8C (1.817). 
(Badger's B.P. Digest, No. 4). 

'-^^R.P.A, — eeo, 135— 2am2 included in a prior 
certificate by mietake — eertificate void pro 
tanto — tUle from Crown grant — condition un- 
peffbrmed. 

After the sale of land by S. to H., it was dis- 
oovered that part of the property sought to be 
conveyed by S. (although incladed in his grant 
under R.P. Act) was compiised in a subse- 
quent certificate of title to D. Held, that 
6ec. 135 was intended to meet such a case as 
this and rendered D.'s certificate void against 
6. as regards the overlapping piece, add £ had 
• marketable title thereto, liy the conditions 
of sale, 8. was to deliver the abstract, deducing 
his title from the Crown grant. Inasmudi as 
here his title would depend not only on his 
grant, but on evidentis that he had been in 

grior possession when D. got his certificate; 
eld, tnait H. was not bound to accept, as the 
condition had not been complied with. 

Y. Haolbt, Dec 6, *83 (2L103). 



lOS 

Receiyer. — In hankrupteg^-^oondnct'^ 



Beoeivers in bankruptcy are on the Mime footing^ 
as receivers in equity, and are officers of the 
Court to whom alone they are responsible ; at m 
general rule they shotilcl obtain the direclion 
of the Court )n taking anv step of importance 
or out of the ordinary coukc. For tlie rate of 
remuneration of a receiver appointed by ther 
Court, the mode his allowance is to be made, 
and his authority to employ the bankrupt in 
carrying on his business, and to pay him for hia 
services, of. 

In re Hubbabd, July 0, *75 (1.169). 

When appointed in Squitg. 

The Court will not appoint a receiver nnlese 
there is a fund over wnich he can be appointed, 
or in the event of their being danger of mis- 
conduct on the part of the parties in charge. 

FuLD V. FiKLD, Sept. 23, '85 (1.306). 



'—Appointed, though not praged 
deeieion likelg to be delof/fd. 

When it appeared that the decision, of the 
Court must be delayed, a receiver was appointed 
although not prayed for in the bill. 

BiLiLTON Y. ^BUSHKA, Bec 14, 78 (1.218). 

Registration.— Of d^tde-under 8 Geo. IIL^ 
Ao, 5, and 23 Fie. Ab. 23, see YeNDOB AKD 
PUBOHABEU. 

"^^-Proceediwge — Utqueele^ Court of— plead inge 
before. 

In Courts of Boquestii, as' well as the Sopreme 
Court, notice mast be given of all special 
defences ; and this rule a])pHes to illegality as 
well as other defences. So where in an action by 
a doctor for his fees, on appeal from the justices 
decision, the point was raised that he had no 
medical certificate as required by Vic, No. 2 ; 
held, that this point was inadmisniblc as it should 
have been specially pleaded in the first instance. 

Shbbwtn y. Ewinoton, Junb 11, *(i7 (l.IOO). 



-^—Pointe of law must be raised at — appeal"' 
49 yie.t M>. 18., see, 169, 

At a sitting of the Court of Requests a question 
of law if not raised, will not be arguable on 
appeal. The Court of Bequests has no juris- 
diction in questions 'of expenses recoverable 
under the Public Health Act, '83 : Sec 169, 
thereof, provides they must be recovered before 
a magistrate. 

Matob or Lattncbston y. aTcEwan (1.366). 

(N., Sub. Sec. 14 and 15, English County Courts 
Extension Act, apply to cases under i5ub. Sec 
24, and 25, of 44 Vic, No. 7). 

Rural MunicipSLliiy.—Jeeeetment under the 

Act-'2d Fie., No. B— General SeeeionafindL 

On an appeal from an assessment under the 
Bural Mnnieipalitios Act, the decision of the 
Court of General Sessions is finaL 

The Towbb Hill Quabtz G.tf. Cor. Y. Finoal 
MUVICIPALTTT, Nuv. 18, 70 (1.187). 
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^ V%c.j No. 8, 9ee, 
pap0r9, see BLKrriotf. 



—29 Vie., No. 
d§elarod. 



8— Me. 48— iMMAMf io he 



Where M. had been elected a comioillor of the 
Manicipality of Clarence, there having been 
no declaration of the Tacancy under Sec. 48 
(in additipn to insufficient notice of the 
election being given to the warden), his 
election was held null and void ; he being 
allowed to disclaim on payment of the relator*8 
«ost8 up to date. 

In reHAVK, Not. 21, *C2 (App. A., 70). 

29 Vie.f No. 8, eee. 67 — office ofwardenvaeaiU. 

Under this Sec a retiring warden may hold 
office nntil his successor enters on his office. 
Where K., a warden, failed to be re-elected, a 
councillor being elected in his stead, and the 
office of warden unfilled. Held, that K., 
although not of the council, remained warden 
till that office was filled, Sec. 67 ezprossly pro- 
Tiding for the case, 

In re QnuN t. Ebmp, 16 May, *95 (2,69). 
-48 Vic., No. 27— ««0. ^—abeenee from hoard 



meetinge^Z motiihe meaning of. 

A. sat in the Municipal Council on Dec. 13, 
and not again till March 80. By Rural Muni- 
cipalities Amend. Act, '84, Sec. 8, if any 
member is absent from meetings for three 
consecutiye months his seat is vacant. Held, 
that unless leave of absence had been granted, 
a Tacancy had occurred ; tliree consecutive 
months meaning three ordinary calendar months 
one following the other. 

In re Wasdbn of Kkw Nobfolx, May 16, '96 

(2.70, 78). 

Salmon Act.— 27 Vie,, No. Q^regulationM^ 
information muet ihem that the Derwent eon- 
taint iolmon. 

An information was laid against M.under this Act, 
and the (7aM///containing the regulations made by 
the Qovernor-in-Council was produced, but no 
evidence was given to shew that the Derwentcon- 
tained salmon or the young of salmon. Held, that 
the 6VzMttrwas conclusive evidence thatsuch regu- 
lations had been duly made in every respect, in 
accordance with 29 Yic., No. 6, Sec. 22 ; that 
the fiiilure of the regulations to set out the way 
in which the nets are to be used does not invali- 
date them, but that as the regulations under 
Sec. 22, Sub. Sec. 2, do not state that the 
rivers mentioned therein contain salmon or the 
young of saJmon, and as no other evidence on 
this point was given, the information must be 
dismksed. 

HBDBXBa T. Manino, Sept. 24, '88 (1.875). 

Satisfaction.— ^vt^a^Itf doctrine of-^kare 
in afandy fiownot extingniehed by euheequent 
settlements 

By the terms of a will, A. became entitled to 
the benefit of certain personal estate for his 
life, which, on his death, was to be divided 
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among his cfaildreii. He married again, maldnif 
a settlement on his second wife, and died leaving 
one child by her, who, .it was contended, was 
entitled to a share in the will fund along with 
the children of the first marriage. It was 
objected that the marriage settlement, under 
which she would ultimately benefit, vras a 
satisfaction of any claim she nught have on 
this fund, but held that, inasmuch as there was 
no declaration in the settlement, that it was 
made on account of, or in lieu of her prospec- 
tive interest in the will fund, which would 
amount to an extinguishing of the obligation, 
that the child's share was not satisfied, and that 
he was entitled to come in with the children of 
the first marriage. 

Sfotswood v. Sfotswood, May 37. '64 (1.46). 

Scab Act.— S9 Vte., No. SO-^nformatUn^-^ 
dipping notiee of. 

An information under the Scab Act must be 
supported by evidence that there was a dipping 
meant by the Act, vis., in scab solution. Notice 
must be given to the inspector of dipping in a ' 
scab destroying preparation, whether it be for 
any other comphunt than scab, as where sheep 
were dipped for tick. 

ChuiCOTT t. Fiatghbb, Jane 26, *76 (1.67). 
Bee. 4 — ehitf inMpeetoi'i potcers. 

Under Sec. 4 of the Scab Act the powers to 
destroy sheep infected with scab ar^ vested in 
the c£ief inspector alone, and no intervention 
by the magistrate is necessary ; the alternative 
implied by the word ''or'* refers to the power 
given to the chief inspector to direct measures 
to be taken for cleansing the sheep. 

Oblbdgb v. Whitb, Nov. 23, 75 (1.176). 

Peetiwg of notiee— -jndieial notiee — Bagdad 

in Hum. 

Under the Scab Act, contrary to the general 
rule of letters by poet, a letter applying for a 
license, and given to a messenger to take to the 
post, is sufficient evidence of an application, if 
it be proved that he posted it before the diseased 
abcsep were found. It was held not necessary 
under this Act to prove that Bagdad was in 
TaanL, only necessary to prove the offence was 
committed in Tasm., all Courts notice the 
local dirisions of their oountiy. 

Habsisom v. Hatbs, Aug. 11, *76 (1.179). 

Settled Land Act.— 48 Vie., No. lO-^tenant 
for life under — iruiteee nnder. 

Where property was devised to trustees on trust 
to permit M. to occupy, or use, or enjoy, and 
cultivate, but not to underlet during her life, 
a power of sale being vested in the trustees, but 
not ezerdaable by them during her life. Held 
(1), that, notwithstanding the direction not to 
underlet, M. was a tenant for life in possession 
witii the statutory power of sale (L.B.- 8, CD. 
161, followed) ; (2), that the trustees under the 
will were not trustees for sale in accordance 
vrith Sec 2, Sub. Sec 8, S.L.A., trustees there, 
meaning trustees with a power of sale at the 
then present time ; (3). thoe is nothing to pre- 
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StaLinte.^CoMttrmeiion. 

PermiBBiTe laugpage in a Btatate does not depriTe 
a sabject of his common law rights. Where 
special powen were giren to a hanking coy., see 
Bank, Kyans y. Ward. 

Neio j%ri»dietwii by — right of appeal ftovn 

wiut he giten. 

Where a new statutory jurisdiction is created, 
the right of appeal therefrom must be given by 
express enactment, otherwise it does not exist. 

FoLXT CoMXT P. A. ▼. Batek^n, Hay 11, Ul 

(1.411). 

—-—CoHttructiono/nrmitatnts — east* ceeatUmcd 
bg, see Costs. 

m»take in. 

Where the word " with " was printed for 
''without,*' although the mistake was obvious, 
held, the Court had no power to read the latter 
word. 

In re Caxpiok, Oct. 19, 76 (1.182). 
Surety.—/* bankrupteff^BGe Bankbuptoy, 

HOBKIBK v. DAYIDSOK. 

'^—'Notation by anbntitution—iHtentUm^gMar' 
antee to be ta writing. 

To constitute novation by substitution, the in- 
tention of the creditor to discharge the first 
debtor and accept the second in his stead must 
be perfectly evident. W. was indebted to the 
bank for an overdraft, secured by mortgage to 
the bank, of his property, and by B.*s guarantee. 
M. wishing to take W.'s place, and B. being 
willing to become his surety instead, the bank 
for £2,400 re-6onveyed to W. his land free from 
the charge, W. conveyed it to M. for the same 
sum, and M. then re-mortgaged it to the bank 
for £2,400. On the bank trying to fix B. with 
his liability in respect of M., it was held that as 
W. had been completely dischaiged, there was 
a novation, and B.'s surety thereby ceased : nor 
•could he be surety for M. by simple acquiesance, 
as a guarantee must be in writing under the 
Statute of Frauds. 

JoNBS V. BoNNT, Aug. 22, '92. 

"^Var'uUion in termt o/-~mbsrquent consent. 

Variation in the terms of the original contract 
withoat the consent of the surety will discharge 
him, but a subsequent consent is sufficient to 
revive his liability. So where G. became surety 
for his 8on*s payment of rent, and the son, 
unknown to 6., gave back part of the land to 
his landlord ; although G. was ignorant at the 
time, on proof that he tajcitly assented after- 
wards, he was held liable under his suretyship 
in spite of the variation. 

Pbbttman y. Gbaff, July 28, *92 .(1.449). 

Tasmania. — Semble is included in the dcs- 
•cription British Colonies of Australia. 

GiLBSBT V. Pollard, June IS, *80 (1.2dO). 
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Tender.— ATiisI be for full ammmt. 

Tender is not legal unless it covers the wfaolft 
amount of the debt* 

BoxTOBD Y. WiNTBB, Jons 29, *SG (1.820). 

Trespass.— 26 Vic,, ^o, 7 — notice to quit — 
reatonitblc eoseuMc, 

-No man incurs the penalty imposdd by an Act, 
unless he comes within the spirit of the Act. 
Where the owner of a house gave the occupier 
notice to quit, and subsequently brought an 
action agaiust him, undei- tlie trespass to Lands 
Act, for re-entering the land after he had 
reOeived such notice. On deft shewing that on 
receipt of the notice he had left the premises to 
see about a new house and returned in the 
evening in the natural course of things, held, he 
had a reasonable excuse for returning, and was 
not liable for the penalty imposed by tha Act 
for wrongful le-entry. 

Pbopstino v. Tubnkb, Apl. 20, *94 (2.18), 

Quare olatmtm f regit, ose Tboyeb. 

T\Tahet,^WKai is in r^riiMisui, see Lanb- 

LOBD AND TbMAKT, DBY Y. BEHNETT. 

Trover. — Wrongful possesuon — trespass gnare 
clausnmf regit — intrusion on Crown Laid, 

Possesfdon of a chattel by a wrongdoer is not 
always sufficient evidence of property to main* 
tain trover against anothei wi'ongdocr who 
takes and converts such chattel ; the proposition 
is not that all wrongdoers can maintain trovet 
by virtue of simple possession, but tliat some 
may do so. A bare intrusioa on the Queen's 
possession in law and fact does not confer a 
foundation for trespass qnare-elausumfiregit, 60 
where C, without leave from the Crown, 
collected and packed bags of guano on Mount 
Chappel Island, which were taken from him 
by A., in an action for trover, the jury, on 
being directed as above, gave i verdict in A.*s 
favour ; and held, on appeal, that they had not 
been misdirected. 

CBOWTBBn V. ASKUNAS, Nov. 26, '61 (1.15), 

Trustee. — Action for account against — 
default. 

In an action ai^inst trustees ior account at 
compound interest, unless actual default has 
been alleged against them in the bill, conunon 
account only will be decreed. 

FiBLD V. Douglas, Sept. 18, '8( (IJOi). 

Appointment of new — *• aeting trtstee for 

the tiffte being or last acting,^^ 

By a deed, in 1872, it was provided that it the 
event of the trustees thereof becomin| unwUling 
to act, it should be lawful for the acting tiistee 
or trustees for the time being, or the Isit aeUn^ 
trustee, to appoint new oues. Onp troitee 
having died, the surviving trustee wisling to be 
relieved appointed another in his on^ plaie, 
and an objection was taken on the groua tfatt 
this appointment was invalid, as by making tUs 
appointment the trustee had thereby ceised t> 
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«ct. Held, that the Bnnriving trastee, when he 
•ezecaied the power ia this caie» came within 
the description of acting or last acting truatee, 
4uid cqnld ralidly execute the appointment. 

JBgpte, PARKkn, re Srlma Estatb, Sept 4. '83 

(2.101). 

■'--^^Appaintment of %ew — ^ deHnms to b^ dU^ 

Under the provisions of a will, A. had power 

4o appoint new trustees of a settlement when- 

erer one of the trustees should be desirous to be 

•discharged or decline to act. P. was the sur* 

viTing trustee of the settlement, and A. appointed 

B. to act with him, whereupon P. repudiated B., 

and got his solicitor to have him removed, the 

•deed of appointment cancellal, and further, 

refused to convey the trust property to another 

tmstee appointed by A. to act with himself, 

'Oontending that no vacancy, as provided by the 

will, had occurred. Held, that B. was to be 

■oonsideTod as desirous to be discharged, or 

•declining to act, and that A. had, in consequence, 

power to appoint a new trustee, whom P. was 

bound to recognize : as A. was entitled to some 

relief, not in consistant with his general prayer, 

•demurrer for want of equity overruled. 

Jones v. Paob, Feb. 4, 78 (1.150). 

^—^Aitignment of trntt estate— new trtute^i 
not entitled to the aeeountt of tite old, 

Cpon an application by new trustees for the 
delivery to them of books of accounts kept by the 
late trustees, it was held that, as the accounts were 
necessary to the old trustees to protect them 
and their estates from claims by the oestuU qne 
truetentf the new trustees had only the right of 
inspection, and on payment of having copies 
made ; and that as the assignment of trust 
propertv was made subject to idl rights therein 
of the old trustees, the books did not pass thereby. 

In re J. Wai.kbr*8 Will, Nov. 32, '92 (1.4M). 

'--^-Breaehoftruit^aeqiueeanee by henefldary, 

Aoquiesance in a breach of trust can only be 
given under full knowledge by the c^J, of all 
the circumstances and all his legal rights and 
•claims. 

OoTKB V. Pbrpbtual TRrsTKES Cov., Dec 20, 

'92(1.456). 

— CoMtrHctite - vendor where for fmrehaser 
after 2ntroIiase, see Vsndor and Purchaser. 

""^ Disclaimer by — trvet not extinguished. 

Where it was sought to set aside a voluntary 
settlement by leason of a dfed of disclaimer on 
the part of certain of the trustees thereof twelve 
yean aftpr the date of the original deed. Held, 
that as the donor had taken an effectual step 
to pass the estate from out of himself ,* by the 
general law, and also by the Trusts Act, Sec. 82, 
the disclaimer by the trustees did not put an 
end to the trust, and the assignee of the estate 
took it still subject to the trusts of the settlement. 

Kilward v. Youxo, Nov. 8, *G7 (1.108)* 
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'^■^For eale^^-mnet not soil to himself sec 
Laches. 

^—Infermatiim to beneficiaries — costs of suit. 

Where a demand was made by benefiriariee on 
trustees for information which the trustees were 
not bound to give, held, the former were liable 
for the costs of the suit.. 

DUXN V. MoEab, May 16, '91 (t.412). 

'^■^Investment of trust jtroperty — hnbUHy to 
beneficiaries of^^wo'thxrds rulf — depression. 

The rule of investments by trustee** a<« rcfirnrdf? 
mortgages of real estates, piohil^it.s their 
advancing more than two-thirds of the value of 
the security, and although not a hard and fast 
rule, yet it is infringed at great risk ; triistT'eH, 
however, as a rule are exonerate<l from any loss 
occasioned by the security falling in value, 
where owing to financial depression, ^o where 
trustees'lent £2,800 on house property, variously 
assessed by different valuers, but in the )>alance 
of opinions, of less value than i£ 4,200 ; on loss 
ensuing owing to depression caused by bank 
failures, they were held liable for the amount 
they had overlent, but not for the depreciatioa 
in value owing to the depression. 

Dunn v. McBab, Oct 21, '96 (2.98). 

Liability to benefieiaries for losi— error in 

judgmtmt^ exercise of discretien. 

Trustees will not be held liable for an error in 
judgment, which has occasioned loss to their 
)>eneficiarie8, so long as they have bona fide 
exerted themselves to discharge their duty, and 
there is no plain violation of trust. So where 
trustees, altlwugh they knew a tenant of the trust 
property had given a bill of sale to a relation over 
his crops and stock, did not at once distrain for 
rent owing, because they believed his promises 
of payment, and that the bill of sale was only a 
family arrangement, there being no misconduct 
on their part, and they having given the subject 
great consideration. Held, they were not liable 
to the beneficiaries for loss occasioned by the 
bill of sale being unexpectedly enforced. 

Dalt v. Perpetual TnusTBES Go.^ Aug. 8, '9G 

(J.87). 

Liability — mieeonduet — ccHs* 

Trustees are liable to pay the costs of a suit 
occasioned by their misconduct So where 
trustees had employed trust funds in their own 
business, had not complied with an appltcaiion 
for aooonnts, and idter bill filed, denied a 
balance in their hands, which was found to 
exist, the Court ordered them to pay the costs of 
the suit. 

Lucas v. ICkrrt, Bept 9, 'TS. (1.224). 

Pou)er to mortydye — leate of Court. 

liCave of the Court is sometimes granted to 
trustees t(^ mortgage the real estate of deceased 
for the purpose of repairing his real estate. 

AXSBLL V. DowoelL, Dec. 4, "SS (2.98). 
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/9r lifS^^nuUoi imty oi to. 

Where * tetUement was made bj % Ooort of 
OhaooeiT in Xngland apoa O. and hia thildien, 
and A., B. -k 0. appointed tnuteea thereof. ▲ 
deed made between A., B. k 0. and D., whereby 
thej corenanted to repay to D. ont of the tniit 
funds to oome into their hands, a snm ckC mooej 
which he had advanced to 0., tenant fdr life 
under the settlement, was enforoed by Oonrt in 
Tasuht as a ralid equitable assignment for O.ls 
benefit, of which the trustees hiMl notice ; and 
as G. had settled this interest under the settle* 
menty the trustees were ordered to deduot tMs 
sum out of his income. 

In re Gumdov, Kot. a, '06 (t.104). 

Vendor and Furchater.— iieHM ftr 
breach iff eontraet'^ K. and P, mmnoM* 

Questions going to the existence or TaUditj of a 
oontract for sale of land must be dealt with hw 
action for breach of oontract and not under v. 
and P. summons. For objections which did not 
go to the existence of Tallditj of the contractp 
see 8KTT»aD Lavd Act, MAsaxr t. Btaflki. 

'^'^OmpUlian of eoHtract^^^hen not deereed. 

The latter not bound to complete where acondi* 
dition is uncomplied with, see Seal Pbopbbtt 
Act, Bharp ▼. aadlxt. 

'•^^Cantraet to ioUfee oimplo^term </fWM*t— 
preneriptite title^frivolout olffoetion, see 

XmiTATIOKB, BTATUTI OF, iBTIHE ?. 
BSDFOBD. 

"^Condition — area heVered to he oorreot-^ 
re-eurxey aUowed within one month-^tiine not 
the eeeenee of the eontraet-^-'poeeeetion no 
waiver. 

In a oontract lor the sale of ]and amounting to 
1408 acres, one of the conditions of the sale pro* 
tided that the area as stated was belieTcd to be 
oonect, but if the purchaser was not satisfied, bo 
might bare the land re-surreyed within a monUi 
from the date of sale, and a rateable deduction 
Would be made if the area was less. The purchaser 
accordingly had a re-surrey made, and the estate 
was found to be 98 acres short, but owinff to bad 
weather the re-sunrey was not completed till 12 
days after the month was up, ana the Tender 
contended that the purchaser was precluded 
from any relief by the terms of the condition. 
Held, that in this case the time limited for the 
re-surTCT was not of the essence of the contract, 
there bdng no express stipulation to tUs effect, 
and that taking posseMion by the purchaser d^id 
not waive his right to compensation. 

In re WniBVBir B«tatb, July 19, '82 (2.100). 

Jfotioe hjf purehaeer-^qf termi i^tenanof, 

A purchMcr of an estate from the owner, 
knowing it to be in the posseesion of a tenant, 
is bound to inquire into the interest which that 
tenant has. The fact of such possession puts him 
on inquiry, which ought to be made not of the 
Tendor bat of the tenant himself, and in the 
absence of such inquiry the purchaser is taken to 



bate notice of the whoU txtant of the tefaant'f: 
intarsets and bdnnd to admit eTvjr daim whuh 
he oonld hare enforoed against the TondOr, la 
spite of haying obtaloed a grant from the Crbwn^ 
asXqnityaotsinpenHmaai. This applied to the 
purchaser of an mterast deriTed by virtue of a 
oontraot to purchase under the oredit clausei of 
the Waste Lands Aet, 81 Yio., Ko. 88. 

Woods t. Haciavaokav, Aug. S3, '68 (L80). 

— — AiivAajer whore enUtlod to attoetod oojrter 
of doode—S Geo. JK, *No. h^Sffoieter ugioo' 
—88 Vie,, No. 28. 

In theabienoe of express stipnlationi^ a purchasar 
iM prima faeii entitled to attested copies, at the 
vendor's expense, of all deeds whioh the latter 
oannot produce. An exception is made where 
the derds are not in a persons private eustodv, 
but deposited in an offioe to wbioh there Is 
public access. On tha questioil ss to whether 
a purchaser ooold demand attseted oopies of 
title deeds relatlog to land purchased and 
deposited in the rcgisler office, under the 
Beiistration of Deeda Aot, 1887 ; held, he 
was so intitled. as nader that Aot deeds are- 
de^^ted for sale oostody only, andHhe Begis- 
trars duties are simply to receive, keep and 
re^leliver, and be has no anthority to inspect 
(except for indexing) ooiiy, or permit others to- 
do so ; in fact he would be liable to indemnify 
the owner of the deeds if he did so ; this being 
so, the Begistvar^ office is not an office of pubUo 
access. Ine depositor can, under this Act, only 
compel re-deliverr to himself, and under 28 Vic., 
No. 88, must obtain the consent of any claimant 
or a Judges order. 



In re FLAVAeKAV a» Huaxia OoMTBAOXt DeOi. 

81 «8i (1.358). 

— iV«ft>f«ioa taken hjf pmrohaeor''-'Waitor of 
ohJeetioM^inteniion, 

Whether the taking poss essi on by a purchaser- 
with the vendor's consent amounts to a waiver of 
all objections to and an acceptance of the title, 
depends on the intention. When a fatal object- 
ion is known to the purchaeer, the taking posses- 
sion is strong evidence of waiver ; but where ha- 
takes possession as a matter.of mere personal 
convenience, and the vendor has power to remedy 
such defects as may exist, the pomession is to be^ 
regarded as taken in the faith that the defects 
are to be remedied, and any obj0<*tioni are not 
to be taken as waiver by the purchaser's act, aa 
in 

Bdwaedb v. Munnr, Jane 20, '8S (1.258). 

— ilffntf taken kff purehaeer  enkeepttrnt po$^ 
eeeeUnh^-tendor muMo to §ite oompletiot^^ 
intereet onpnrokaee wionoj/. 

Upon a sale of land it was agreed that pos s es si on, 
should be given by the vendor at a future date,. 
f>ut tiie rents shmild belong to the purobsser 
from Uie then last quarter day. When the time- 
came for completion it appeared that the vendor 
could not give possession, and held that he could 
not compel purchaser to pay the purchase money 
and complete, but that as the purchaser had 
been receiving the rents, he must pay to tha* 
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Tendor interest on h's unpaid pnichase money 
'.from the time he began to receive them, as he 
•could not have both rents and interests. 

iPBINCXBS T. HSAZLBWOOD. Hsj 28. '90 (1.404). 

— AtrcAojer** right to title where eojUraet 
silent — implied right to a good one — rehUtal 
— Hotiee of defect. 

Upon a sale of lands, where the contract is 
silent as to the title to be »hewn by the vendor, 
the pnxchaser has by law an implied right to a 
good title. This can be rebutted by the vendor, 
on whom the onns of so doing lies, and the 
-qoestion is then one o! fact, viz., is the pur- 
chase! *s right barred by notice, prior to the 
contract, that the vendor was unable to give a 
good title? For a sale of a hotel, turning out to 
.be.on down land, c.f, 

A2n>KB80K V. RSTNOLDS, Apl. 28, '93 (1.441). 
On App. July 9, '92 (1.448). 



Vendor after eontract heeomes cofutruetive 

trustee for purchaser. 

Although from the date of the contract, property 
■sold is deemed to belong to the purchaser, who 
is liable for any accidental loss thereto, on the 
•contract being signed, the vendor becomes con- 
■tmctive trustee for the purchaser, and is bound 
to take reasonable care of the property for him 
until he takes possession ; so where mortgagees 
selling under the mortgage allowed the 
mort^^for, who was in possession at the datt* of 
the contract, to remove certain outhouses and 
fences, they were held liable on the above 
j^nnd to compensate the purchaser, and could 
not complete until they had so done. 

WxBSTiB Y. Box, Feb., 5. '94 (2.14). 

Verdict. — Against the vseigM of evidence — 
grounds for granting new trial. 

The possibility of another jury arriving at a 
•different conclusion is not suflicient ground for 
a new trial, nor the probability that the judge 
•on the facts would have arrived at a different 
conclusion. Unless the verdict is evidently so 
wrong as to suggest the existence of compromise, 
•of corruption, of mistake or perversity un the 
part of the jury, the verdict will Btand, per 
l)odd3, J., in 

Hackxtt v. Lamfbill, Nov. 25, '84 (1.289). 

When a question of fact is once decided by a 
jaiy, it requires an overwhelming case of error 
by the jury, or the disregaid of some cardinal 
rule of law to induce the courts to grant a new 
trial. 

Clark v. Campbelltowk Watkb Tkust, Aug. 

1, '84 (1.283). 

•See also : Corrib v. Chapman, Nov. 17, *65 (1.87) ; 
Iksurancb, Harbottlk v. Maxwell ; and 
Sbaabll v. Godkix, Feb. 14, '93 (1.403). 

-^^-^AfUdavifs of jurymen as to their verdicts 
inadmifsible^ see Evidbxge. 



Against the weight of evidence — where new 

trial granted — quantum meruit. 

On the construction of an agreement, the judge 
having concluded that it was indivisible and 
that the pit. could not sue on a quantum meruit^ 
the jury gave the verdict for the pit., apparently 
on the ground that having done most of the 
work, it would be unfair if he received no re- 
muneration at all. A new trial was ordered, as 
against the weight of evidence. 

Kahkix v. Thomas, June 25, *69 (1.118)^ 

Against the weight of evidence — contrary 

to—distinction. 

The distinction between a verdict ci>> trnry to 
evidence and against the weight of evidence is, 
that in the former case the Court i^ ready to 
grant new trials to rectify the obviuuM mis- 
carriage of justice, while in the latter thef arc 
toth to disturb the decision of a competent 
tribunal. New trial granted on latter gn>and, in 

Bbknbtt v. Pibrcb, July 16, 72 (1.148). 

JSTwo perverse. 

A verdict may be decreed perverse where the 
jury do not take the law from the judge, but act 
on their own erroneous view of tlie law. So 
where they were directed to find for the whole 
of a disputed amount of liquidated ilamazes or 
none, a veidict of half the amount wa < net aside 
on this ground. 

Laidlaw v. Giblik, May 30, '62 (1.21). 

Perverse, see Damages. 

oluiitary Gift. — On considerathm being 
given, becomes a binding agreement. 

On the death of her husband, C. l>ecinie abso- 
lutely entitled to a farm, whicli. she then 
mortgaged to D.. G. & H., and marrii'«i i'.. dying 
without any will, and leaving issue liv' htr first 
marriage only. After her death, the mortgagees 
with P.'s assent entered into the receipt of the 
rents and provided for the maintenance of the 
issue, besides paying off certain portini.s of the 
principal of the mortgage. Beside> tmnding 
them a sum of money for maintenance, V. had a 
memo, drawn by his solicitor, wliifh the 
mortgagees signed as '* the trustees of a settle- 
ment by P. in favour of the family ot the late 
Mrs. P.," whereby they agreed to yny the costs 
of attending the settlement and of the tetters of 
administraiion necessary to carry the »ime into 
eff.*ct. They became P.'s sureties to the ad- 
ministration bond, paid the law costs, prttcnred 
an advance on their own credit, | aid off the 
mortgagf. and continued to voceive the ronts. 
P. marrieil again, and died Lnviug ever « tiling 
to his widow. Held, that the widow was seized 
of the farm on trust to convey it to l ).. il £: H., 
aH trustees for the issue, as though this wtts in 
origin a voluntary gift ; on c\)iisid»'i-an'>;i l^eing 
given by IK, G. & H., incurrnsr ixnciis-s with 
r.*8 approval, it became a bar^m or sur oaunt. 

How EN -^ Mason, Apl. 29, '^f6 « i. 17). 
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«— Z^00tir0 gift asiUtei iy Egnitg^ewde^M 
to the general nUe—charUy. 

Although Equity will not complete an imperfect 
Toluntary gift, the case of cQarlties is an ex- 
ception. So where D. handed over two grant 
dcMs, comprising a farm, to the Bishop of 
Tamn.) with an endorsemeut to the effect that 
he intended the land to be an eodowmdit for a 
school or a college, the Court held this to be a 
Talid conveyance by way of appointment, and 
cured the otherwise defective gut. 

Bishop of Tasm. t. Bbibbt, Nor. IS, 76 (1.173). 

"Warranty. — Q/" « korte ^framduleni — 
eommen. 

In an action taming on the warranty of a horse, 
fraudulent warranty was defined as, where the' 
deft, being aware of some defect in the horse, in 
the face of such defect, makes a representation 
to the pit. to induce him to purchase, and at the 
time knew it was untrue. Common warranty, 
in an ordinary contract for the sale of a horse, 
lathe g^arantea that the horse is up to a certain 
standard ; no special form of words being 
necessary. 

ScHOLZ 7. Bbap, June 5, *96 (2.77). 
^-^-0/ title by seller, see Auctioneer. 

Waste. — Cutting and felling ^imier, see 
Landlord and Tenant^ Dry ▼. Bennett. 

IVaste Lands Act;~21 Vie., No, S^-r^jf- 
j?lieation to vvreJuue under — grounds of, 
rrfusal—eommusionert mutt be Mtitfied with 
the unfitness of the land. 

On an application by P. to secure allotments 
under the Waste Lands Act, the district surveyor 
was (irrpgularl^) requested by the commissioner 
of lands to make a report, on the receipt of 
which, the latter made a memo., that as the 
surveyor had reported the proposed selections 
were agricultural land, he could not deny P.'s 
right. This memo, was not communicated to P., 
and it was subsequently discovered that the 
land was not agricultural land as meant by the 
Act, and his application was refused on- this 
ground. On an application for a mandamus to 
compel the commissioner to enter into the pro- 
posed contract of sale, held, that the memo, did 
not comply with the Act requiring the commis* 
sioner to deem affirmatively the land oh the 
surveyor's report to be suitable for cultivation ; 
and that as it had not been communicated, it 
could be withdrawn if found erroneous, and 
therefore a mandamus would not lie. Held, 
also, that the commissioner must be satisfied in 
bis own mind as. to the fitness of the ground, 
and that it is not enough for him merely to be 
able to deny that it is unfit for cultivation, 

PiLLINOER V. COMXISSIOITRR OF CrOWN LANDB, 

July 6, '85 (1.225). 

 21 Vic.^ No, fi$'-fmrehase under credit 

clauses — passes possession — sees, 27 dytd 31 — 
seven years lease, 

A purchaser o| ]and« under the credit clauses of 
the Waste Lands Act, 21 Vic, Nq. S3, is entitled 



to the absolute po9Be^(Ai4of 't&e IsBd and t6- 
bold the same, subject to ft^oomipliafioe with the 
conditions imposed, and upon-lucfa eompUaooev 
to have that poosession- clothed .with the Ugtd 
fee by the grant from the Orowo ; till then, he 
has as an equitable conditional- fee. By che- 
word '' revert.*' Sec. 27, implies that the land 
conditionally passes. The language of Sec 31, 
prohibiting alienation by purchaser till the- 
whole purchase money hfu been paid, does not 
prevent a purchaser making a ^ema fide lease iar 
seven years. 

Woods v. IIaclanacran, Aug. 28, '68 (1.30). 

Will.— C^tfri^tf in faxeur of ii\fant'^haw may 
be provided for^R.P,A, 

A charge in favour of infant, snfBciently released 
to enable land to be brought under the R.P.A.^ 
see under K.P.A., Aikhcnbcad t. Bbcobdjbb or 

TiTLSS. 

Child-bearing, age of—4egal premmptiens aa- 

to~^iffersftom trusts other than by wUl, 

In distributing trust funds, Courts of Equity- 
assume that females over the age of 64 are past 
child-bearing, but this assumption. will not be- 
made in construing the limitations of a will. 
So where an estate was limited to the eldest. son 
of testator % first daughter, and in default, to the 
eldest son of his second daughter, and in de&inlt, 
to the eldest son of his third daughter ; and 
where the first and second daughters were past 
64, and childless, the Court refused to declare 
the eldest son of the third daughter enritled to* 
the fee in possession. 

SmoNO V. Dixon, May 18, '87 (1.843). 

Charitable directions contained in a eodieit 

— void for uncertainty — what evidence per^ 
missible. 

Where W. intended to build a chapel, but did 
not carry it out, and expressed by codicil, ** that 
the chapel for the use of the I. Church be built 
and paid for out of my personal estate"; £!» 
trustees to hold it in trust as long as it was used 
as a chapel, with An annuity for the minister 
thereof. Held (1),- that the Court could not 
give effect to the charitable direction by the 
simple construction of the codicil ; (2), that 
parol evidence might be used to put the Court 
in the position of W. ; (H), that the position at 
W., the state of his property, the fact that he 
belonged to the I. Church, and other circum- 
stances and acts done in W.'s lifetime, were 
admissible, but not conversations with the 
minister as to W.*s intentions ; (4), that in spite 
of the above, the requests were void for uncer- 
tainty — no costs allowed. 

A.G. y. Drew, May 7, '61 (1.8). 

Codicil to^tenstruetion of when legal estate 

acquired between will and eodioil-—loeatjipn 
. order— grant, 

T. obtained a location order for 2,000 acres, 
which be settled, and by bis will confirmed'and 
practically incorporate the settlement, -fie 
afterwards obtained the legal estate • by a grant 
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from the Crown, and later, made a oodldl dis- 
posing of the estates he had acquired since his 
vill. Held, that the will was to he regarded as 
operating from the date of the oodicil, and 
comprising the derise of the 2,000 acres after he 
had acquired the legal estate thcYeof . 

FiBLD ▼. Field, Kay 29, '63 (1.S8). 

'^—Condition tHhuquent dtfeatitig a pretUmM 
vetted eitate—itriet proof rrquired. 

By his will, N. left all his property to his two 
sons, providing by a codicil that if his ezecnton 
should fail to find them within five years after 
his death, they should couTcy his lands to L. 
Up to the date of healing the executors had 
failed to find one son, but were in communication 
with the other. H eld, that as the codicil created 
a condition snbsequent defeating a previous 
Tested estate, it must be construed strictly. 
The bnnlen of proving that the contingency 
had happened was on L., and as he had failed 
to prove that the person with wliom the ezecntois 
were corresponding was not the person named 
in the will, he hail failed to do so. 

Ltxcq v. Howard, July 7, '86 (1.823). 

Condition mVicq^uent — Mtrint proof of, 

Ck>ndition8 subsequent to defeat vested estates 
must be construed strictly. So where property 
was given to L., providcil she resided with 
certain persons until 21, or marriage, which, if 
«he refused or neglected to do, the gift went 
over ; L. left her appointed residence in a fit of 
temper, and was married forty-eight hours ' 
afterwards ; had she not married she wonlil 
probably have gone back. Held, she had not 
neglected to reside and no forfeiture granted. 

Lawdbu v. Swan, Dec. 11, '86 (1.835). 

'^^CoMtruetion of the phra$e, **die tcithout 
issue. 

Where property was devised unto, and to the use 
of J., his heirs and assigns, for ever, and in the 
event of his death-, without lea vine lawful issue, 
then over. Held, thai J. took the fee simple, 
subject to an executory devise over, in case he 
died at any time without leaving lawful issue ; 
and that the words, ** die in my lifetime," could 
not be imported. 

Inrs Noakb's Will, Feb. 4, 78 (1.150). 

^—Construction of the word ^^effcots.'* 

At the time of making her will and at her 
death, B. was entitled to arrears of an annuity, 
and the question arose whether she died in- 
testate tisi to them, or whether they passed 
under this sentence of her will : " I dirdct the 
remaining furniture and effects belonging to me 
to be divided among my children." Ueld, that 
as the words "effects" have been held to 
comprise the entire personal estate of a testator, 
unless narrowed by the context, that the word 
'* remaining " was the only possible restriction, 
and the Court leaning against intestacy, that 
this did not prevent the arrears paasing under 
the will. 

DOBSOX T« iBOwv, Auf^. 2.^9 77 (1.192). 
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CmutruetloH of the etppreseum^ "keir-ai^ 

law, see K.P.A., re Cook. 

—^Constmetion qf—** residuary legatee** — reaX 
estate does not pat^s under. 

Beal estate held not to pass by implication 
under the words, ^ residuary legatee." 

FBRPiriTAL TRU8TBB8 GOT. T. HaoMICITABL. 
Kov. 8, '89 (1.897). 

Devise of land — term of years included in. 

Testator being owner of freehold estate, and 
also an unexpired term of 1,000 years, by his 
will, devised his whole property to trustees on 
trust, '* as to my lands, tenements, and heredita- 
ments, and all other my real estate," to sell, and 
after certain specific legacies of personal estate, 
the refdduary estate, if there should be any, was 
to be held in trust for his wife ; but no specific 
mention was made of the term of years. Held, 
that the residue of the term of 1,000 years 
passed under the devise of land, there appearing 
no contrary intention in the wilL 

In re PKTTAHD'e Will, Oct. 7, 's^ (2.96). 

^^Devise to A, and B, never to he sold or 
mortgaged. 

Where a will contained a devise of 100 acres of 
land to A., u(x>n her decease the same to be 
equally divided between U. and 0., never to l)c 
sold or mortgaged, but the same to become the 
property of the- next male heir," and in default 
the next female heir and so on. Held, 1). ainl 
C. were tenants in common, in tail 

PniCB V. PjiiCB, Dec. 2, '96 (2.107). 

Deht not referred to in — must he paid first. 

Where under a will, a trustee held a sum of 
money on certain trusts after payment of debts, 
and Uiere was at t'cstator*s death an admitted 
debt of £1.000, to which no special reference 
was made in the will. Held, the tnistee w.i9 
justified in discharging it before administering 
the trusts. 

Shoobuidge v. Bern Ann, Dec. 17, '95 (2.69). 

Oift to a class— ascertained. 

Where a gift is made to a class, the latter must 
be ascertained at the timie of testator's death. 

Terry v. Tbrry, May 12, '88 (1.868). 

—■^Gift to ehildrrn—eoHstrvetion of ^'Jiereaftcr 
to he horn** — vested interests. 

In oonnection with devises to children, the 
words "hereafter to be born," in a will, can 
always be referred to children born after the 
making of tho will and before the death of the 
testator, or those born before any of the children 
attain t wonty-one. Where a settlement directed 
a division of a snm of money among all children, 
whether actually born or hereafter to be born,, 
followed by a provision for adyancement by the 
trustees, of a portion of the vested share of any 
child, and at the time the settlement was made 
some of tho children had already attained 
twenty-one ; held, whatever might be the effect 
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«f the word '^ Terted,'* the words "hereafter to 
be bora ** here meant to include all the children 
/vho might be born during the .testator's lifetime. 

In r§ GviBDOV, Nov. S. '96 (3.104). 

FbrwuU d^eetif see Pbobate. 

«— ^t/l under of life intereH and anmtUy 
im rupeet of the same thing — alternative. 

By his will, L. charged his boose with an 
annuity of £180 in favonr of his wife, and gave 
ber a life interest in the honse. On his death, 
she let the house for £150, bnt on its being held 
that the life interest was improperly given, she 
brought an action to recover arrears of annuity. 
Held, that althoagh she had not actually 
received the annuity, she had placed herself in 
a position, by renting it, to receive more than 
tlie annuity, and could not retain the rent 
already received, and at the same time claim for 
arrears of annuity. 

Loud v. KiHiSTBn of LAirDa» Hay 6, '94 (2.19). 

— Ztf^«0y — abatement of. 

Where, by will, legacies are left to A. and B., in 
addition to other legacies, lo be paid out of 
residue. When the estate is insufficient, the 
iormer take priority over the latter, and are not 
abated. 

In re Atkiks* Will, Sept. 19, '95 (2.49). 

.-^^Leffoeies abatement— tch^n reeidue falls in 

take preference. 
By hiB will, after devising several legacies, P. 
deft a sum of money as an annuity fund for his 
wife, on her death to fall into the residue. He 
further declared that the residue ''including 
the annuity fund after the death of my wife" 
should be divided equally among his children. 
A deficiency arising in the estate, several legacies 
abated, and on the wife's death the question 
:aro8e whether the annuity fund should be 
•divided between the children, or the abated 
legacies first paid. Held, that this sum was a 
Tesiduary gift and that the children had no 
«claim on it until the legacies were paid in full. 

Paob v. Maxwbll, July 10, '88 (1.276). 

Leffooy — absolute in estate but restricted in 
et^oyment—failure of objects— gift prevails. 

By his will, B. made a residuary bequest of 
personalty to trustees in trust for his two 
sisters and a niece in equal shares, for their 
separate use during their coverture, and then in 
trust for their issue, provided that if the niece 
died before R., unmarried, her share was to go 
to his sisters. The niece died unmarried after 
B.'s death. Held, that this fell within the rule 
of Lassence and Tierney, 1 M. and Q., 661; when 
a legacy is given absolutely as regard the estate, 
but restricted in mode of enjoyment for certain 
objects in favour of the legatee, on failure of 
these objects, the absolute gift prcraiis ; and 
e.f the gift to the niece was an absolute 
interest which she could therefore devise by her 
«will. 

Thomsok v. Atkiksox, June 28, 'G7 (1.104). 
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— — £^B0y on death'bed. 

An application for a solicitor to deliver up a 
client s will to 0., her doctor, to whom she nad 
left a death-bed legacy, lefosed in 

Gbowtbbb v. WBBTBROdK, Dcc. 4, '88 (1.880), . 

Lost ufiU^equit€Me prmetiee as to relief — 

general demurrer. 

In a suit to establish the trusts of a suppresaed 
will, the bill inter alia prayed for the appoint- 
ment of a receiver and also general relief. 
Demurrer for want of Equity, jurisdiction, and 
multifariousness. Held, first, that as the claim 
was clearly an equitable one, there was no nc^ed 
of an affidavit by M. stating the will was not 
in his possession, so as to bring the case into 
Equity. Secondly, that in the case of a lost 
instrument. Equity has concurrent jurisdiction 
with the common law, and there was no need 
to apply for a trustee to be appointed, in whom 
a legal interest would have vested. That the 
Oonrt would always grant a receiver, where the 

Eroperty is endangered by being left in the 
ands of the heir-at-law. That a general 
demurrer for want of Equity must prove Uiat 
as alleged by the bill, pit. would not be entitled 
to any portion of relief asked, or to any relief 
consistent with the facts. Thirdly, where a 

Sneral right is daimed by the bill, although 
ts. have several and distinct rights a de- 
murrer will not hold . That as the objections 
did not go to the merits of the case, the bill 
could have been amended had it been necessary 
to do so. 

ICcLaugblak v. Brown, Kay 6, '93 (1.461). 

Permission for widow to reside — tenants in 

common in fee — executory devise over— period 
of distribution— vesting of shares— mainten' 
anee. 

By bis will, A. devised all his estate to trustees, 
and directed that his wife should be permitted 
to reside in a certain cottage during her life, 
free of rent or charge ; he al^) direct^ that the 
trustees should pay to his wife a sum for the 
maintenance of his children until majority ; 
finally they were to stand possessed of all 
remaining I'eal estate in trust for all his children, 
as tenants in common, but in the event of any 
dying without issue, the share of the one so 
dying to go to the survivors ; in the event 
of the death of any of them leaving issue, such 
issue should be entitled to the share of the 
parent so dying ; on the youngest child attain- 
ing twenty-one, the trustees were to divide the 
estate. Held, that the widow had a right to 
reside in the cottage, but had no estate in it, so 
that, on her leaving it for several years and 
returning, she was entitled to resume occupation, 
but the rents during her absence belonged to 
the estate.' That on attaining 21, each child 
became entitled to the income of the trust fund, 
without any deduction therefrom by his mother 
of his cost of maintenance. That the ultimate 
devise gave the children estates as tenants in 
common in fee subject to executory devises 
over in the event of the death of any of them 
under twenty -one, if without issue, in favour of 
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•uniTiBg childrBD, sod il iMTing iitiat, in 
ftiTonr A that iMne, Aod that on aitaininur 21 
their title became indefeasible. That their 
ihaiet yetted not on A.*^ death, bat on each 
attaining majority ; the distribation bcinf 
postponed till the youngest attained 21, till 
whiui time each was entitled to leoeiTe the 
income of his rested share. 

Jamm t. (Qraot, July f, "TS (LS07). 

pr i mt o r f eUmte, 

Bj his will, D.Ii. bequeathe^ eTerything to T-L., 
and gare him power to charge his hoase with 
an annnity lor ms wile, and subject thereto, to 
appoint it to all or any of hi^ children. Instead 
of so doing, J.L. appointed the honse to his wife 
for life, ana sabject thereto, tct A.L. in fee, farther 
deolaiiDg that if any beneftoiary thereander 
shooid dispute J.L.*8 will, his share was to be 
forfeited. On his death, A.L. claimed the fee 
freed horn the wife's life interest. Held, that 
the gift to the wife was bad and mast be struck 
out of J.L.*s will ; that the failure of the 
particular estete did not accelerate A.L.'s 
rerersion, but that the house was to go to those 
entitled under . D.L.'s will in defaalt of ap- 
pointment by J.L., Tis., all the children as 
joint tenante; that A.L., taking under D.L.'s 
win, the depriTatory clause in J.L.*s will, did 
not apply to him. 

Wadibov y. Lord, Key 14, "92 (1.448). 

*— Prawr of appointment under a oeitlemtnt 
enereit e d by wUl, 

Where a testator having under a settlement a 
power of appointment by will, made his will 
witlK>ut ezpren mention of this power, but be- 
queathed his property to A., directing him to pay 
eachof his sons a sum of money. Held, that there 
was evidenoe of intention todispose of the property 
held under the settlement, and that the will 
was an execution of the power. 

Alixanobb y. ALixAimaB, July 8, *68 (1.111). 

— — PdHMT o/app&intment^lapie of. 

By his father^ will, B. was entitled to a share 
in a trust fund, with power to appoint the 
income of one-fifth thereof to his wife. This he 
did, but died beCc»e his father. Held, that his 
power to appoint to his wife thereby lapsed. 

BUTLBB Y. Bob, Sept. 18, '96 (2.49). 

— i\w eie jr» of leasing gnali/f aUolute powers 
^ iole. 

By his will, A. saYC all his entete to trustees on 
trust for B. for life, and on his death, on trust 
to sell and divide eqaally between B.*s wife 
and children. By a later provision of his will, 
in the event of any child being a. minor, the 
trustees ^ may lease any part, and shall enter 
into possession of the rent, and shall continue so 
during minority.'* On B.'s death, leaving a 
child under age, held, that as in construing 
settlements powers of leasing cannot be struck 
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out, but eoatrot all the othe^ powers, that the 
absolute trust for sale was postponed till the 
child's majority, leaving the powers of leasing 
intact ; on division, the widow and children to 
share alike^ and not in the. proportion of half 
and hall. 

Glabk y. Bioho&ab (L228). 

Proof, see Peobatb. 



to ehUdren gieen mnder w6fHn§ 
deelaration^^eonetruetion of. 

By his will, A. bequeathed all his property to 
trustees in trust for his idle lor life, and from 
and after her d'Mth, and until the youngest of 
his children living at her death should attain the 
age of twenty-one, or marry, on trost to pay the 
income of the trust property lor their mainten- 
ance, the i-vueof children dying tn wife's lifetime, 
to receive the share which their deceased psrent 
would have taken had they surviYed the wife, and 
when his yoangast child living at the idfe's 
decease should attain twenty-one, or n^tfry, upon . 
trust " as soon as thereafter conveniently may be 
to xell," and divide proceeds ** eqaally between and 
among my surviving children, the share of any 
deoea^iad child to go to his or her issae." Then 
followed a direction ** that the share of each of 
my children shall be a vested interest on his or 
her attelning the as^ of twenty-one years or 
marriage." A. died in 18'>6, leaving widow, C, 
G., B. and H., all of wh )m atteined twenty-ona 
before widow*s death, which occurred in 1884. 
Previous to this, but subsequent to thetv both 
coming of age, G., whose prospective share had 
been already sold, died, leaving a will ; and H^ 
who had settled her share on marriage, had diea 
without i«ue. All having atteined twenty-one 
b^re the widow's death, the qaestion was, 
whether theshares Tested as each attained twenty* 
one, or must each attain twenty-one and survive 
the widow. Held, that the vesting declaration 
was not to apply until the time for the die* 
tiibution of the eorpt as distinguished from 
income, which, by the langoase of the will, 
mast happen after the widow*s death. That G. 
having died before the widow, bis expeetontAfaare 
h%d never vested, but passed under the provisioQS 
of A.'s will, and for the same reason, H.'s shue 
never vested, but became divisible according to 
the terms of A.'s will. As the difficulty of 
construing the will arose from the language of 
testotor, costs to come oat of the estete. 

Gbowthbb y. ICiLLBB, Doc. 17, '84 (1.288). 

Thrm to provide food and lodgings ^nuip^ 

ment of rents — term satisfied. 

By his will, F. devised land to trustees lor 100 
years, to let it, and out of the rente to pay for 
food and lodgings for his son J.F. during his 
life as they 'should think fit, and sabject thereto 
to D.F. absolutely. On J.F/s assigning the 
rente by deed, and all interest therein for 
valuable consideration, held, that he ppuld so 
validly do, and the term would be satisfied. 

In re FBBOinov'a Tbustb v, Oct. SO. '94 (2lS8) 
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